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DECLARATORY   DECREES 


It  is  said  that  the  people  of  India  are  a  very  litigious  people. 
The  assertion  is  apparently  supported  by  the  published  reports 
of  the  decisions  of  the  various  Courts,  which  seem  to  be  often 
occupied  in  determining  questions  of  very  small  moment. 

In  point  of  numbers,  however,  the  civil  suits  that  are  tried  in 
India  seem  to  be  excessively  few.  In  the  year  1867,  upon  the 
occasion  of  the  introduction  of  a  Stamp  Act  into  the  Legislative 
Council  of  the  Viceroy,  it  was  stated  by  Sir  Charles  Hobhouse,  who 
had  charge  of  the  measure,  that  the  number  of  suits  instituted  in 
all  India  during  the  previous  year  had  been  found  to  be  in  round 
numbers  800,000. 

A  rather  larger  number  of  suits  were  instituted  in  the  County 
Courts  in  England  during  the  same  period.  The  number  of  suits  that 
are  yearly  instituted  in  the  County  Courts  has  since  that  date  increased 
in  some  degree,  in  consequence  of  the  extension  of  the  jurisdiction  of 
those  Courts.  There  has  been  no  corresponding  increase  of  the 
jurisdiction  of  the  Courts  in  India ;  they  were  from  the  first  Courts 
of  general  jurisdiction. 

In  India  there  is  also  a  practice  of  splitting  up  a  case  into  two 
or  three.  For  example,  a  suit  is  numbered  10  of  1874.  When  the 
decree  is  passed,  and  the  successful  party  applies  for  execution,  his 
application  is  numbered  afresh,  and  in  like  manner  a  new  number 
is  given  to  any  application  of  a  miscellaneous  character  during  the 
progress  of  the  suit,  which  is  reckoned  as  a  new  suit.  There  seems 
to  be  no  rule  under  which  this  is  done ;  it  is  a  practice  which 
has  prevailed  without  reference  to  the  Code  of  Procedure.  In  the 
same  way,  cases  are  sometimes  "  struck  off  the  file,"  and  put  on  again. 
Whatever  may  be  the  object,  the  effect  of  this  practice  is  to  make 
the  apparent  exceed  the  real  number  of  cases  tried  in  India.     It  is 
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probable,  therefore,  that  the  number  800,000,  given  by  Sir  Charles 
Hobhouse,  is  not  exceeded. 

It  appears,  therefore,  that  the  County  Courts  in  England,  of 
which  there  are  sixty,  dispose  of  as  many  cases  in  the  course  of 
the  year  as  the  whole  of  the  Courts  in  British  India,  in  number,  I 
believe,  considerably  more  than  six  hundred. 

With  regard  to  their  duration,  there  is  no  doubt  that  suits  are 
spun  out  to  a  tedious  length  in  India.  This  is  in  a  great  measure  to  be 
attributed  to  the  complicated  provisions  of  the  Procedure  Code,  the 
want  of  point  about  it,  and  the  encouragement  it  gives  to  trifling  and 
delay.  The  suit,  from  its  very  beginning,  is  not  treated  as  a  fair  con- 
test between  the  parties,  in  which  the  Court  is  asked  to  determine  the 
issues  that  they  raise  between  themselves  ;  but  the  Code  allows  of 
vacrue  alleorations,  and  it  is  for  the  Court,  not  for  the  litiorants,  to 
decide  what  is  the  question  to  be  tried.  This  is  the  practical  application 
of  the  clauses  referring  to  the  suit  in  this  stage.  Although  there  is 
some  attempt  in  the  language  of  the  Act  to  make  the  case  take  a 
more  definite  form,  it  hardly  ever  does  so,  and  the  record  is  generally 
made  up  in  a  rambling  way ;  it  is  often  very  difficult  to  ascertain 
what  is  asked  for  by  the  plaintiff,  and  what  is  resisted  by  the 
defendant.  There  is  a  string  of  ^'  issues^'  elaborately  framed  by  the 
presiding  Judge,  not  by  the  parties,  generally  ending  by  one  com- 
prehensive issue  *^  ia  the  plaintiff  entitled  to  recover  in  this  suit ;'' 
there  is  no  point  to  which  the  evidence  can  be  applied  or  restricted  ; 
innumerable  irrelevant  witnesses  are  called  at  great  expense  to  the 
parties  to  the  suit,  and  at  intolerable  inconvenience  to  themselves. 
The  Courts  in  some  parts  of  the  country  are  often  on  the  move ;  the 
Judge  has  a  great  deal  of  other  business  to  attend  to ;  the  parties  and 
their  witnesses  have  to  follow  his  camp  until  he  has  leisure  to  take  up 
the  case  and  dispose  of  it  or  hear  a  bit  of  the  evidence  ;  and  after  in- 
numerable adjournments  and  interruptions,  for  which  the  Procedure 
Code  gives  the  fullest  facilities,  the  case  at  that  stage  is  brought  to 
a  close  by  an  elaborate  written  judgment,  which  gives  fresh  opportuni- 
ties for  a  renewal  of  the  discussion  in  an  application  for  a  review  of 
judgment,  or  in  a  regular  and  then  a  special  appeal. 

I  might  pursue  the  subject  further,  and  point  out  how  delays 
occur  in  the  execution  of  the  decree,  which  is  always  as  hotly 
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contested  as  the  suit  itself ;  for  to  use  the  words  of  Sir  Barnes  Peacock, 
"  when  a  man  gets  a  decree,  his  troubles  begin ;"  but  I  have  said 
enough  to  account  for  the  long  duration  of  suits  in  India,  and  as  I 
understand  that  the  Code  itself  is  about  to  undergo  revision  and  to 
be  considerably  amplified,  it  may  be  that  this  is  not  an  unfitting 
moment  to  call  attention  to  these  subjects. 

The  point,  however,  to  which  the  following  remarks  will  be 
directed,  is  not  the  number  or  duration  of  the  suits  but  their  quality. 

The  various  religious  and  social  peculiarities  of  the  numerous 
races  in  India  doubtless  give  occasion  to  litigation  of  a  character 
that  may  excite  surprise  or  curiosity  in  those  accustomed  to  the 
uniform  current  of  litigious  controversy  in  another  country ;  it  is 
difficult,  for  example,  to  comprehend  a  suit  to  establish  the  right  to 
be  carried  cross-ways  along  the  road  in  a  palanquin,  but  such  a 
suit  was  entertained  in  India,  and  ultimately  heard  by  the  Judicial 
Committee  of  the  Privy-Council,  Sri  Sunkur  BJiarti  Swami  vs.  Sidha 
Ling  ay  ah  Charanti,  3  Moo.  I.  A.,  198.  Various  other  suits  of  this 
nature  will  occur  to  any  one  familiar  with  the  reports  of  Indian  cases. 

But  the  chief  cause  of  litigation  that  may  perhaps  be  appropriate- 
ly termed  trifling  appears  to  me  to  be  the  introduction  in  the  Code  of 
Procedure  of  a  clause  in  an  English  Act  of  Parliament,  framed  upon 
a  practice  that  had  been  of  gradual  growth  in  the  Court  of  Chancery, 
and  its  application  to  Courts  of  all  grades  throughout  British  India. 
I  allude  to  the  15th  clause,  relating  to  declaratory  suits,  a  class  of 
suits  that  had  in  some  measure  been  allowed  to  prevail  in  India  before 
the  passing  of  the  Code,  but  which  has  now  assumed  rather  formidable 
dimensions,  partly,  I  think,  because  the  assistance  of  the  decisions 
of  the  Court  of  Chancery  upon  the  corresponding  clause  of  the  Act  for 
amending  the  Chancery  Procedure  has  not  uniformly  been  invoked. 

The  clause  is  vague,  and  admits  of  great  latitude  of  construction  ; 
nevertheless,  certain  principles  have  been  laid  down  with  regard  to 
it,  and  I  propose  to  examine  these  principles  and  to  notice  how  they 
have  been  applied  in  England  and  in  India. 

The  clause  in  question  runs  as  follows  : — 

"  No  suit  shall  be  open  to  objection  on  the  ground  that  a  merely 
declaratory  decree  or  order  is  sought  thereby ;  and  it  shall  be  lawful 
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for  the  Civil  Courts  to  make  binding  declarations  of  right  without 
granting  consequential  relief/* 

This  clause  in  the  Code  of  Civil  Procedure  is  taken  from 
the  English  Act  of  1852,  for  the  amending  of  the  practice  of  the 
Court  of  Chancery,  15  and  16.  Vict.,  c.  86,  s.  50;  the  very- 
words  are  adopted,  and  it  is  the  same  as  Act  VI  of  1854,  amend- 
ing the  practice  on  the  equity  side  of  the  Supreme  Courts  in 
India,  s.  29. 

The  framers  of  the  Code  for  India  were  appointed  in  England  to 
consider  the  reform  of  judicial  establishments  in  India,  shortly 
after  the  Chancery  Practice  Amendment  Act  and  the  Common  Law 
Procedure  Act  of  1852  had  been  passed.  In  his  letter  of  the  30th 
November  1853,  the  Secretary  of  State  for  India,  Sir  Charles  Wood, 
says  to  the  Commissioners  : — ^'  It  is  obviously  most  desirable  that 
a  simple  system  of  pleading  and  practice,  uniform  as  far  as  possible 
throughout  the  whole  jurisdiction,  should  be  adopted ;''  and  it  was 
for  the  whole  of  British  India  that  the  Code  was  framed  and  ulti- 
mately passed.  It  is  important  to  remember,  when  the  construction 
of  the  clause  is  to  be  considered,  that  its  framers  had  before  them  a 
clause  in  an  Act  of  Parliament  which  was  then  already  in  constant 
use  in  the  Court  of  Chancery,  and  upon  the  meaning  of  which  there 
had  been  many  decisions  before  the  Indian  Code  was  finally  settled 
and  became  law  in  1859.  The  clause  in  question  was  made  a  part  of 
the  new  Code  from  the  first,  and  is  to  be  found,  as  applied  to  the  pro- 
posed High  Courts,  at  p.  12,  and  as  applied  to  the  Civil  Courts  subor- 
dinate to  the  High  Courts,  at  page  17  of  the  first  report  of  the  Commis- 
sioners, who  must  have  determined,  therefore,  to  go  as  far  as  the  Chan- 
cery Amendment  Act  had  gone  and  no  further,  for  the  English  legis- 
lature had  advisedly  stopped  short  of  the  Scotch  declaratory  action, 
see  Sir  George  Turner's  remarks  in  Ladt/  Langdale  vs.  Briggs, 
26  L.  J.,  (N.S.)  Ch.,  p.  46. 

The  meaning  attached  to  the  words  of  the  English  Act  by  the 
Court  of  Chancery  would,  therefore,  in  the  absence  of  any  construc- 
tions in  India  itself,  be  a  guide  to  the  meaning  of  the  same  provision 
in  the  Indian  Act.  It  must  not  be  forgotten,  however,  that  one  Act 
is  intended  for  India  and  another  for  England ;  and  the  antecedent 
practice  of  the  Courts  themselves  in  which  the  clause  is  to  be  applied 
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must  not  be  left  out  of  sight.     The  clause  confers  no  new  jurisdiction, 
and  takes  away  no  jurisdiction  that  existed  before  it  was  passed. 

The  practice  in  the  Courts  in  India  before  the  passing  of  this 
Act  was  not  uniform ;  it  varied  in  different  parts  of  India.  In  the 
Madras  Presidency,  for  instance,  it  is  said  that  no  declaration  without 
consequential  relief  could  have  been  made  before  the  Code  of  Civil 
Procedure  became  law — JSlai/an  Manni  vs.  Goda  Shangara^  1  Madras 
H.  C.  Rep.  225  ;  but  it  will  probably  be  thought  that  this  statement 
must  be  taken  with  some  reservation.  No  case  of  this  nature  appears 
to  have  been  reported. 

In  the  Bengal  Presidency,  attempts  had  been  certainly  made  to 

obtain   mere   declarations   in   suits.     Thus  an  attempt  was  made  to 

obtain  a  declaration  that  the  plaintiff  was  entitled  to  the  succession 

to   property   on   the   death  of  a   Hindoo  widow   then   alive,  or  that 

she  was   not  entitled  to  alienate.     In  this  case  there  was  no   actual 

alienation  asserted,    and  no  allegation  that    the    widow  was  about 

to    alienate,    Lalla  Futteh   Bahadoor   Singh   vs.   Musst,    Pranputtee 

Koonwur,    S.    D.    A.    Rep.    (1857),    p.    381.     This   attempt  was 

unsuccessful,   as  was  also  a  suit  brought  to  restrain  the  defendant 

from   taking  possession   of  more   than   y\    of   certain   talooks,   the 

plaintiff  being  in  possession  of  all  they  contended  for,  and  havings 

sustained  no   injury.      As  the  plaintiff's  rights  had  not  in  any  way 

been   invaded,  as  he  had  sustained   no  injury,  actual  or  threatened, 

the  injury  he  feared  being   merely   prospective  and   contingent,   the 

suit   was   dismissed,   Lenonath    TurJcosidunto   vs.    Prosmino    Coomar 

Thahoor,  S.  D.  A.  Rep.  (1857),  p.  299.    This  would  seem  to  imply  that 

if  the  plaintiff  had  cause  to  anticipate  an  injury  to  his  rights,  he  could 

sue,  but  it  does  not  go  so  far  as  to  say  that  he  might  ask  for  a  bare 

declaration ;  he  might  have  asked,  for  instance,  for  an  injunction. 

Again,  in  the  case  of  Debee  Churn  Biswas  vs.  Kishen  Kishwar  Eaee 
Chowdhree,  S.  D.  A.  Rep.  (1847),  p.  455,  it  was  held  that  a  suit  could 
not  be  brought  to  obtain  a  declaration  that  a  kubooleut  and  security 
bond  filed  in  the  Collector's  office  in  a  summary  suit  for  rent  under 
Regulation  7  of  1799  were  forgeries.  The  result  of  the  summary  suit 
had  been  that  the  documents  had  been  set  aside  and  not  acted  upon. 

In  the  case  of  Bhyruh  Chunder  Muzoomdar  vs.  Kishen  Kaunth 
AcharjeCj  S.  D.  A.  Rep.  (1853),  p.  943,  the  plaintiff  sued  to  annul  a 
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bond  on  the  ground  that  it  was  a  forgery,  but  it  was  held  that  the 
suit  would  not  lie.  No  claim  had  been  made  upon  the  bond,  and  the 
plaintiff  had  received  no  injury.  But  where  a  deed  alleged  to  be  a 
forgery  had  been  registered,  it  was  held  that  a  suit  to  set  it  aside  as 
being  a  forgery  would  lie,  Sliakir  Mahomed  vs.  Mohesh  Chunder  Eoi/, 
S.  D.  A.  (1857),  p.  208.* 


*  Note. — By  Regulation  36  of  1793,  offices  for  the  registry  of  deeds  were  establislied 
in  the  various  zilluhs  iu  Bengal. 

The  registrar  was  authorized  and  required  to  register  memorials  of  the  following 
deeds  : — Deeds  of  sale,  gift  or  mortgage  of  land,  houses  and  other  real  property,  as  well 
as  the  certificates  of  the  discharge  of  mortgages.  Leases  and  limited  assignments  of  the 
same,  including  generally  all  conveyances  used  for  the  temporary  transfer  of  real  pro- 
perty. Wusseatnamahs  or  wills  and  written  authorities  from  husbands  to  their  wives 
to  adopt  sons  after  their  (the  husbands')  demise.  The  registration  of  deeds  of  sale, 
gift  or  mortgage  of  certificates  of  the  discharge  of  mortgages  of  land  only  was  made 
compulsory  after  the  1st  January  1796,  and  the  effect  of  registration,  on  the  validity  of 
the  document  being  proved,  was  to  invalidate  other  deeds  executed  after  the  1st 
January  1796,  and  whether  of  earlier  or  later  date  than  the  registered  document : 
provided  that  the  purchaser,  donee,  or  mortgagee  had  no  notice  of  the  prior 
encumbrance. 

In  the  same  manner,  under  Regulation  17  of  1803,  registered  deeds  of  sale  or  gift, 
if  authentic,  had  the  effect  of  invalidating  other  deeds  of  sale  or  gift  of  the  same  pro- 
perty wliich  were  not  registered,  and  registered  mortgages  received  priority  over  unre- 
gistered mortgages  :  provided  the  purchaser,  donee,  or  mortgagee  had  no  notice  of  the 
prior  unregistered  sale,  gift,  or  mortgage  ;  and  when  the  original  deed  was  lost,  a  copy  from 
the  registry  was  made  evidence  on  proof  by  the  subscribing  witnesses  of  the  execution  of 
the  original. 

Act  1  of  1843  after  reciting  that  a  complicated  system  of  law  had  arisen  out 
of  the  construction  which  had  been  given  to  the  provisions  regarding  the  knowledge  of 
parties  or  notice  had  by  them  in  such  cases,  enacted  that  those  provisions  should  be  repealed 
from  the  1st  of  May  1843,  and  every  conveyance  or  other  instrument  aff'ecting  title  to 
land  or  any  interest  therein  authorized  by  the  Regulations  (there  were  similar  provisions 
in  the  Madras  and  Bombay  Codes  of  Regulations,  see  Madras  Regulations  XVII  of  1802 
and  XI  of  1831,  and  Bombay  Regulation  IX  of  1827  and  XIII  of  1828)  should  so  far 
as  regards  any  lands  to  which  the  same  related,  be  void  as  against  any  persons  claiming 
under  any  subsequent  conveyance  or  other  instrument  duly  registered,  unless  the  prior 
conveyance  or  instrument  should  have  been  duly  registered  before  the  registration  of 
the  subsequent  conveyance  or  instrument ;  any  alleged  notice  or  knowledge  of  such 
prior  conveyance  or  instrument  notwithstanding.  This  Act  applied  to  all  the  three 
Presidencies  of  Bengal,  Madras,  and  Bombay. 

Some  doubts  appear  to  have  arisen  on  the  construction  of  this  Act,  and  it  was  repeal- 
ed by  Act  XIX  of  the  same  year,  which  enacted  that  from  the  1st  of  May,  then  last  past, 
ererj  deed  of  nUe  or  gift  of  lauds,  houses,  or  other  real  property,  a  memorial  of  whioli 
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In  the  case  of  Ramdyalnarain  Singh  vs.  Syed  Joolfuheer  Hossein, 
7  S.  D.  A.  Rep.  (1851),  p.  352,  the  plaintifF  sued  as  heir  of  his  father 
to  set  aside  a  sale  which  the  father  had  made,  and  which  he  contended 
was  ultra  vires,  the  property  was  held  under  the  Hindoo  Law 
(Mithila  School),  and  the  son  had  not  consented  to  the  sale. 
The  suit  was  brought  within  12  years  of  the  father^s  death,  but  more 
than  12  years  from  the  date  of  the  alienation,  and  the  question  was 
whether  it  was  barred  by  the  law  of  limitation,  which  would  have  been 
the  case  if  the  son  had  a  right  to  sue  in  his  father's  lifetime. 

has  been  or  shall  be  duly  registered  according  to  law,  shall,  provided  its  authenticity  be 
established  to  the  satisfaction  of  the  Court,  invalidate  any  other  deed  of  sale  or  gift  of 
the  same  property  which  may  not  have  been  registered,  and  whether  such  second  or  other 
deed  shall  have  been  executed  prior  or  subsequent  to  the  registered  deed,  and  that  from 
the  said  day  every  deed  of  mortgage  on  lands,  houses,  and  other  real  property,  as 
well  as  certificates  of  the  discharge  of  such  incumbrances,  a  memorial  of  which  has 
been  or  shall  be  duly  registered  according  to  law,  and  provided  its  authenticity  be 
established  to  the  satisfaction  of  the  Court,  shall  be  satisfied  in  preference  to  any  other 
mortgage  on  the  same  property  which  may  not  have  been  registered,  and  whether  such 
second  or  other  mortgage  shall  have  been  executed  prior  or  subsequent  to  the  registered 
mortgnge,  any  notice  of  any  such  unregistered  deed  or  certificate  alleged  to  be  had  by 
any  party  to  such  registered  deed  or  certificate  notwithstanding  :  Provided  always  that 
nothing  in  this  Section  contained  shall  be  construed  to  extend  to  any  deed  or  certificate 
made  before  the  said  1st  day  of  May,  then  last  past.  And  by  the  3rd  Section  it  is 
enacted  that  no  conveyance  or  other  instrument  afiecfcing  title  to  land,  or  any  interest 
in  the  same,  whether  made  before  or  after  the  said  Ist  day  of  May,  other  than  such 
deeds  or  certificates  as  aforesaid,  are  or  shall  be  in  any  respect  void  for  want  of 
registration,  any  Act,  Regulation,  or  law  to  the  contrary  notwithstanding. 

This  was  apparently  the  law  in  force  when  the  case  of  ShaJcir  Mahomed  vs.  MoJiesh 
CTiunder  Hoy  was  decided. 

All  the  earlier  Kegulations  and  Acts  relating  to  the  registration  of  assurances  were 
repealed  by  Act  XVI  of  1864,  which  came  into  operation  on  the  Isfc  of  January  1865 
in  the  Presidencies  of  Bengal,  Madras,  and  Bombay,  but  not  in  any  other  parts  of  India 
until  extended  thereto  by  an  order  of  the  Q-overnor-General  of  India  in  Council, 
or  by  an  order  of  the  , Local  Government,  to  be  notified  in  the  Official  Gazette. 
Section  13  of  this  Act  enacts  that  no  instruments  of  the  class  described  in  that  Sec- 
tion shall  he  received  in  evidence  in  any  civil  proceeding  in  any  Court,  or  shall  be  act- 
ed on  by  any  public  officer,  if  such  instrument  shall  have  been  executed  on  or  after  the 
date  on  which  the  Act  came  into  operation,  and  if  the  property  to  which  such  instru- 
ment relates  shall  be  situate  in  any  part  of  British  India  in  which  the  Act  is  in  force, 
unless  the  same  shall  have  been  registered  in  the  manner  and  within  the  time 
prescribed  by  the  Act,  excepting  leases  executed  between  landlord  and  tenant  relative  to 
Eevenue-paying  land  in  Madras ;  but  any  such  lease  might  be  registered  under  a  subse- 
quent Section,  the  16th,  which  provided  for  the  optional  registration  of  certain  other 
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The  Judge  said  :  '^Certainly  a  cause  of  action  may  have  arisen  at 
the  time  of  these  sales,  that  is,  it  is  possible  that  a  suit  could  have  been 
brought  by  the  plaintiff  during  his  father's  lifetime  merely  for  declaring 
tlie  sale  invalid  or  void ;  but  he  could  not  have  brought  the  present 
action,  which  is  one  for  possession.  ^'  And  he  cites  a  case  in  support 
of  this   last   proposition,    ChutterdhaQ^ee   Loll  vs.  Bikcoo  Lall,  6    S. 

documents.  This  Act  provided  for  the  registration  on  the  register  of  the  deed,  &c.,  of 
any  decree  or  order  of  a  Civil  Court  affecting  its  validity.  And  it  furtlier  provided  for 
the  registration  of  wills  and  for  the  special  registration  of  obligations  for  the  payment 
of  money  and  for  the  recovery  of  the  money  by  summary  process  on  such  registered 
documents. 

Act  XX  of  1866  repealed  Act  XVI  of  1864  and  Act  IX  of  1865,  which  had  been 
passed  for  the  exemption  from  registration  of  certain  documents  relating  to  the  land 
revenue,  and  amended  and  consolidated  the  law  relating  to  registration  of  assurances  for 
the  whole  of  British  India.  It  came  into  operation  on  the  Ist  of  May  1866,  wherever 
Act  XVI  of  1864)  was  in  force  at  the  time  it  was  passed  (2nd  April  1866)  with  some 
exceptions,  and  might  be  extended  by  order  of  the  Local  Government  to  be  notified  in 
the  Official  Gazette. 

This  Act  also  provided  for  the  compulsory  registration  of  certain  instruments, 
•  and  the  optional  registration  of  others,  and  gave  effect  to  registration  in  the  following 
manner : — 

1.  A  registered  document  was  declared  to  operate  from  the  date  of  its  execution. 

2.  Instruments  duly  registered  and  relating  to  any  property  were  declared  to  take 
effect  against  any  oral  agreement  or  declaration  relating  to  the  same  property. 

3.  No  unregistered  instrument,  the  registration  of  which  was  compulsory,  was  to  be 
received  in  evidence  in  any  civil  proceeding  in  any  Court,  or  acted  on  by  any  public 
servant,  or  affect  any  property  comprised  therein.  And  priority  was  given  to  certain  regis- 
tered documents,  the  registration  of  which  was  optional,  over  unregistered  documents 
relating  to  the  same  property. 

This  Act  provided,  like  the  Act  of  1864,  for  the  registration  of  wills  and  also  of 
obligations  for  the  payment  of  money,  and  for  a  summary  procedure  for  the  recovery  of 
the  money  secured  by  such  last  mentioned  registered  documents. 

Finally,  the  earlier  Acts  relating  to  registration  were  repealed,  and  the  law  was 
consolidated  by  Act  VIII  of  1871,  at  present  in  force.  This  Act  applies  to  the 
whole  of  British  India,  except  such  districts  or  tracts  of  country  as  the  Local  Govern- 
ment may  from  time  to  time,  with  the  previous  sanction  of  the  Governor-General  in 
Council,  exclude  from  its  operation.  Like  the  two  former  Acts,  it  makes  the  registration 
of  some  documents  compulsory,  and  provides  for  the  registration  of  others  at  the 
option  of  the  parties,  and  the  same  effect  is  given  to  registered  documents  as  in 
the  last  Act,  and  in  addition,  no  unregistered  ocument,  which  is  required  to  be 
registered,  shall  affect  any  immovable  property  or  confer  any  power  to  adopt.  Bonds 
and  wills  are  among  the  documents,  the  registration  of  which  is  optional,  but  there 
is  no  provision  for  summary  proceedings  for  the  recovery  of  money  due  on  registered 
bonds. 
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D.  A.  Rep.  (1850),  p.  283.  That  also  was  a  suit  for  possession 
instituted  by  a  son,  during  the  lifetime  of  his  father  who  had  alie- 
nated without  his  consent ;  but  it  was  treated  in  the  judgment  as  a 
suit  on  an  exclusive  proprietary  right,  and  the  Court  drew  the  dis- 
tinction and  referred  to  an  earlier  case.  Sham  Sing  vs.  Mitsst.  07nraotee, 
2  S.  D.  Select  Reports,  75,  where  it  was  held  that  a  father  and  son 
possessed  an  equal  right  in  ancestral  immoveable  property.  It  was 
argued  that  the  father  by  making  the  sale  had  divested  himself 
by  his  own  act  of  his  right,  and  consequently^  the  plaintiff  was  the 
only  legal  claimant  to  the  property  in  suit. 

In  the  case  of  Baboo  Jugiiputty  Sing  and  others  vs.  Baboo 
Tilukdharee  Sahee^  7  S.  D.  A.  Rep.  (1851),  p.  131,  it  was  stated 
that  a  claim  for  declaration  of  title  could  be  received  by  the 
Company's  Courts,  and  must  be  adjudicated  upon,  notwithstanding 
possession  be  with  the  plaintiffs.  This  case  is  badly  reported,  and  the 
facts  are  not  stated.  It  was  probably  such  a  suit  as  the  last  mentioned 
or  as  Hefnchund  Mozoomdar  vs.  Musst.  Taramunneey  1  S.  D.  A.  Rep., 
p.  359,  in  which  it  was  declared  by  the  decree  that  a  deed  executed 
by  the  widow  should  not  after  her  death  operate  to  preclude  the 
right  of  the  surviving  heirs,  leaving  it  to  operate  during  her  lifetime. 

In  the  case  of  Baboo  Bhagwan  Sing  vs.  Mitarjit  Sing,  8  B.  L.  R., 
383  (S.C),  17  Suth.  W.  R.,  169,  where  it  was  prayed  that  the  several 
shares  of  the  various  members  of  a  Hindoo  family  in  the  family 
property  might  be  declared,  it  was  said  by  Markby  J.,  that  such 
suits  had  frequently  been  entertained  before  the  passing  of  the  Code, 
and  that  Section  15  did  not  narrow  the  jurisdiction  of  the  Court. 
The  learned  Judore  added  that  there  was  no  thin  or  in  Section  15 
which  prevents  the  Court  entertaining  a  suit  to  "ascertain  how 
the  shares  of  a  deceased  person  are  vested,  notwithstanding  that  no 
overt  act  which  could  give  rise  to  relief  in  the  shape  of  damages, 
or  a  decree  for  possession,  has  occurred.'^ 

In  that  case,  however,  as  reported,  it  appears  that  the  plaintiffs  sued 
not  only  for  a  declaration  of  their  right  to  a  certain  share  in  the 
joint  property  of  a  Hindoo  family,  but  to  set  aside  the  sale  by  one  of 
the  members  of  the  family  of  the  property  including  that  share ;  but 
the  facts  of  the  case  are  not  stated  in  the  report,  and  can  only  be 
gathered  by  inference  from  the  judgment;  which  alone  is  printed. 

0 
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I  Lave  not  found  any  early  case  of  this  class  decided  in  the 
Bombay  Presidency. 

The  question  came  before  the  Judicial  Committee  of  the  Privy 
Council  in  the  year  1845  in  the  case  of  Namhoory  Setapaty  vs.  Kanoo 
Colanoo  Pullia,  3  Moo.  I.  A.,  359-382  (Feb.  7),  when  the  Committee 
expressly  abstained  from  giving  an  opinion  as  to  whether  the  Civil 
Courts  in  India  have  any  jurisdiction  to  entertain  a  suit,  not  involving 
any  civil  rights,  as  a  matter  of  law,  and  to  make  a  declaration  of  the 
right  to  perform  or  have  performed  certain  religious  ceremonies. 

This  was  an  appeal  from  Madras,  in  the  course  of  his  judg- 
ment Lord  Brougham  observed : — "  The  plaintiffs  not  having  alleged 
any  case  of  injury  done  to  them  by  the  defendants  upon  which  they 
were  entitled  to  go  into  evidence,  and  not  having,  therefore,  established 
any  case  for  damages  in  their  suit  against  the  defendants,  no  question 
remained  but  of  a  mere  declaration  of  a  right  to  perform  certain 
religious  ceremonies;  if  the  Courts  below  had  jurisdiction  to  proceed 
to  the  determination  of  that  question  in  this  suit  (upon  which  their 
Lordships  guard  themselves  in  their  judgment  against  giving  any 
opinion)  the  plaintiffs  have  not  produced  sufficient  evidence  to 
establish  such  a  right." 


11. 

As  the  application  of  the  principles  laid  down  by  the  Court  of 
Chancery  to  cases  in  India  has  been  lately  recognised  by  the  Judicial 
Committee  of  the  Privy  Council,  it  becomes  important  to  consider 
what  those  principles  are;  and  I  propose  to  refer  to  the  English 
decisions  at  some  length,  as  the  reports  themselves  are  seldom  avail- 
able in  this  country. 

In  the  first  place,  it  has  always  been  held  that  the  Court  has  a 
discretion  in  the  matter,  that  it  may  make  a  declaration  where  it  has 
jurisdiction,  and  that  it  may  refuse  to  make  one. 

Thus,  in  the  case  of  Fletcher  vs.  Rogers,  10  Hare,  Appx.  1,  xiii, 
the  suit  was  an  administration  suit.  W.  Rogers,  after  certain  direc- 
tions in  his  will,  bequeathed  to  his  brother  and  his  two  sisters  the 
remainder  of  his  property  as  follows,  *'  to  be  equally  divided  amongst 
all  and  each  of  them,  if  living  at  the  time  of  my  decease,  then 


English  Cases.  11 

amongst  their  surviving  children."  The  question  was  whether  the 
estate  of  the  testator  was  bequeathed  to  his  brother  and  sisters 
absolutely  or  only  for  their  lives ;  and  it  was  decided  that  they 
only  look  life  estates.  It  was  then  submitted  that  as  the  property 
was  small  and  all  the  parties  living  were  present  in  Court,  the 
Court  would  make  a  declaration  with  respect  to  the  interests  of 
the  children  under  s.  50  of  15  and  16  Vict.,  c.  86.  Vice-Chancellor 
Wood  said  that  he  thought  the  statute  left  it  to  the  discretion  of 
the  Court  in  what  cases  a  merely  declaratory  decree  ought  to 
be  'made,  and  that  this  was  a  case  in  which  the  Court  miorht 
make  such  a  decree ;  he  accordingly  declared  the  interests  of  the 
children. 

The  propriety  of  this  decision  has  been  questioned  (see  the  note 
to  15  and  16  Vict.,  c.  86,  s.  50,  Chancery  Acts  and  Orders,  by  Mr. 
Osborne  Morgan,  3rd  Ed.),  and  it  appears  to  be  inconsistent  with  the 
case  of  Garlich  vs.  Law  son  j  10  Hare,  Appx.  1,  p.  xiv.,  which  was 
decided  shortly  afterwards.  This  was  a  special  case,  in  which  it  was 
stated  that  W.  Lawson  bequeathed  a  moiety  of  his  residuary  estate  to 
his  daughter  Ann  Lawson  for  life,  and  the  said  moiety  at  her  death  to 
her  lawful  issue,  and  in  default  of  such  issue,  he  bequeathed  such 
moiety  to  the  children  of  his  daughter  Jane  Garlick.  The  other 
moiety  was  left  to  Jane  Garlick  for  life,  and  at  her  death  to  her 
lawful  issue.  Ann  Lawson  was  unmarried ;  Jane  Garlick  had  ten 
children ;  seven  of  whom  survived  the  testator.  The  questions  were, 
whether  the  words  "  lawful  issue "  (regard  being  had  to  other 
parts  of  the  will)  were  not  to  be  considered  as  synonymous  with 
children,  and  secondly,  whether,  as  regards  the  moiety  bequeathed 
to  Ann  Lawson,  the  words  did  not  mean  lawful  issue  of  Ann  Lawson 
living  at  her  death.  After  answering  the  first  of  these  questions, 
Vice-Chancellor  Wood  said,  that  "  Sir  George  Turner's  Act,  13 
and  14  Vict.,  c.  35,  provides  in  s.  14  that  it  shall  be  lawful  for 
the  Court,  on  the  hearing  of  a  special  case,  to  determine  the  ques- 
tions raised  therein,  and  to  declare  its  opinion  thereon,  and,  so  far 
as  the  case  should  admit  of  the  same,  upon  the  right  involved 
therein,  without  proceeding  to  administer  any  relief  consequent 
upon  such  declaration ;  and  that  every  such  declaration  of  the  Court 
contained  in  any  such  decree  should  have  the  same  force  and 
effect  as  such  declaration  would  have  had,  and  should  be  binding  to 
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the  same  extent  as  such  declaration  would  have  been,  if  contained  in 
a  decree  made  in  a  suit  between  the  same  parties  constituted  by  bill. 
Now,  a  declaration  in  the  lifetime  of  the  tenant  for  life  with 
regard  to  the  interests  of  parties  in  reversion  could  not  have  been 
made  in  a  case  at  the  time  the  statute  passed,  and  therefore  could 
not  have  been  made  on  a  special  case.  Then  came  the  new  Act  (15 
and  16  Vict.,  c.  S6,  s.  50),  which  merely  said  that  the  suit  should 
not  be  open  to  objection  on  the  ground  that  a  merely  declaratory 
decree  or  order  was  sought.  It  enabled  the  Court  in  its  discretion 
where  it  should  appear  necessary  for  the  administration  of  an  estate 
or  in  order  to  the  relief  to  which  a  plaintiff  might  be  entitled,  to  make 
a  decree  notwithstanding  it  should  be  merely  declaratory,  but  this  was 
not  a  case  in  which  it  was  necessary  to  do  so/' 

Both  cases,  however,  show  that  the  statute  is  to  be  construed 
as  leaving  it  to  the  Court  to  decide  whether  it  will  grant  or  refuse  a 
declaration — a  discretion  which  of  course  must  be  guided  by  law. 
a.  Wilkes,  4  Burr.,  2539.     See  also  2  lust.,  298. 

In  Greenwood  vs.  SutJierland,  10  Hare,  Appx.  1,  xii,  which 
was  a  special  case  on  the  construction  of  a  will.  Vice- Chancellor 
"Wood  made  a  declaration  with  regard  to  legatees  before  the  Court, 
but  refused  to  make  any  declaration  with  regard  to  the  bequests 
to  their  children,  who  were  to  take  after  them.  Several  legacies 
were  given  to  the  sons  and  daughters  of  the  testator,  with  a 
provision  that,  if  any  of  them  should  die  without  leaving  issue 
surviving,  the  legacy  of  the  person  so  dying  should  fall  into  the 
residue;  the  gift  of  the  residue  was  as  follows,  "when  and  as 
each  child  dies,  amongst  the  lawful  issue  of  my  said  sons  and 
daughters,  their  respective  executors,  administrators  and  assigns, 
payable  as  the  youngest  issue  of  each  child  attains  the  age  of 
twenty-one,  with  benefit  of  survivorship  amongst  them  in  case  of 
any  of  their  deaths  during  minority ;  and  the  Court  was  asked  to 
declare  what  children,  grandchildren,  &c.,  were  comprehended  in 
the  word  "  issue,''  and  what  interests  they  took,  and  at  what  ages 
their  interests  became  vested  and  payable. 

It  has  been  considered  that  the  Court  should  not  make  a 
declaration  regarding  a  claim  that  is  contingent  or  that  may  never 
arise.    Thus,  in  Jackson  vs.  Turnley,  1  Drew.  617  (S.  C),  22  L.  J. 
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(N.S.)  Ch.,  949,  where  a  lease  for  twenty-one  years  was  granted  to 
two  persons  jointly,  and  all  the  covenants  were  joint,  not  joint  and 
several,  one  of  the  lessees  died  during  the  term,  the  rent  was  paid  up 
to  his  death,  but  it  was  alleged  by  the  lessor  that  the  estate  of  the 
deceased  lessee  was  liable  for  any  breaches  of  covenant  that  might 
take  place  during  the  term,  and  that  the  executors  ought  to  retain  a 
sufficient  portion  of  the  estate  to  answer   such  liability.     Upon  a  bill 
filed  praying  for  a  declaration  that  all  liability  of  the  deceased  lessee 
had  ceased  at  his  death,  it  was  held  that  the  Court  had  no  power  un- 
der this   section.      Vice-Chancellor   Kindersley   said   '^  I  think  that 
even  if  the  Legislature  did  think  that  the  right  of  making  a  declara- 
tory decree  should  be  given  to  the  Courts  of  Equity  as  to  legal  rights, 
still  it  would,  if  it  meant  to  give  a  right   to  make  a  declaration  and 
nothing  more,  have  expressed  its  intention  in  a  very  different  manner. 
I  will  not  suggest  the  expressions,  but  I  think  it  w^ould  be  enacted  in 
a  very  different  form  from  that   which   has   at  least  left  it  so  am- 
biguous.    Now,  what  is  the  language  of  this  section  ?  for  there  is  no 
preamble,  and  nothing  else  to  guide  us  ;   as  it  is  to  be  borne  in  mind 
that  a  suit  might  have  been  objected  to  on  the   ground  that  the 
party  asked,  and   could   only  have,  from  the  nature   of  the   case,  a 
declaration  of   right.     This  was  one  objection,  and  it  might  have 
been  said  by  the  defendant,  '  you  have  no  right  to  bring  me  here  to 
litigate,  irrespective  of  your  having  no  right  to  a  declaration  of  con- 
sequential relief.'     Has  the  Legislature  meant  to  remove  both  these 
objections,  or  only  the  first  ?  What  is  the  language  used  ?    "  The  only 
objection  intended  to  be  removed  was  this  : — '  Though  you  may  have 
a  right  to  sue,  and  bring  me  here  in  this   suit,  you  have  no  right 
merely  to  ask  for  a  declaration.'     That  objection  the  Legislature  has 
removed ;  but  did  it  also  mean  besides  removing  that,   to  say  that 
anybody  who  had  an  apprehension,  however  well  founded,   that,  at 
some  day  or  other,  and  in  some  possible  events,  a  claim  would  be 
made  against  him,  may  institute  a  suit  to  have  his  rights  declared  ?  I 
should  not  be  justified  in  holding  this  by  the  words  of  the  Act,  or  by 
anything  that  has  ever  been  done  by  the  Legislature.'"    *    *  ^^  I  must 
also  observe  that  the  lano^uao^e  of  the  last  branch  of  the  clause  is  not 
unimportant :  for  it  says  afterwards,  '  it  shall  be  lawful  for  the  Court 
to  make  binding  declarations  of  right,  without  granting  consequential 
relief.'     This  seems  to  import  that  it  supposes  a  case  in  Avhich  the 
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Court  was  capable  of  granting  consequential  relief,  if  consequential 
relief  had  been  asked  or  desired." 

Again  in  Fyfe  vs.  Arhuthnot^  1  DeGex  and  Jones,  406,  a  party  to 
a  deed  of  family  arrangement  covenanted  that  if  he  should  at  any 

time  be  entitled  to  property  exceeding  the  value  of  £ ,  he  would 

settle  it  upon  certain  trusts.  Before  any  such  property  accrued  or 
the  persons  entitled  under  the  trusts  were  ascertained  he  filed  a  bill 
to  have  it  declared  that  the  covenant  was  void  for  uncertainty. 
Lord  Cran worth,  C,  held  that  this  could  not  be  done.  He  said  : — 
"  The  plaintiff  must  take  the  deed  as  he  executed  it,  and  if  the  time 
should  arrive  when  there  shall  be  any  property  to  which  the  covenant 
can  apply,  it  can  then  be  decided  what  is  its  effect.  But  I  cannot 
make  a  declaratory  order  beforehand  to  bind  the  interests  of  unborn 
persons." 

In  Norman  vs.  JoJinson,  6  Jurist.  K  S.,  905,  however.  Manners, 
the  father  of  Norman's  wife,  had  settled  an  annuity  of  £200  to  his 
daughter,  and  secured  it  by  his  bond.  He  afterwards  left  his  real 
estate  to  another  daughter,  subject  to  this  annuity.  There  was 
evidence  of  waste  by  the  other  daughter,  who  had  come  into  pos- 
session of  the  real  estate,  and  the  plaintiff  filed  his  bill,  praying 
that  it  might  be  declared  that  the  real  estate  was  liable  to  pay  £3,000 
in  the  event  of  the  annuity  falling  into  arrears.  A  declaration  was 
made,  although  the  annuity  had  not  fallen  into  arrears. 

In  this  case  there  was  waste,  and  consequently  the  security  for 
the  payment  of  the  annuity  was  diminished. 

The  case  of  Ladi/  Langdale  vs.  Briggs  before  the  Lords  Justices 
is  a  leading  case  upon  the  subject.  The  judgment  of  Sir  G.  Turner, 
L.  J.,  is  reported  in  26  L.  J.  (N.S.)  Cb.,  42.  In  that  case  Lady 
Langdale  sued  T.  Briggs  and  T.  C.  Briggs  for  the  purpose  of  having 
the  trusts  of  the  will  and  codicil  of  the  late  Lord  Oxford  adminis- 
tered. The  testator  had  devised  his  property  (subject  to  certain 
provisions  for  his  eldest  son)  to  T.  Briggs  and  T.  C.  Briggs  in  trust 
for  his  daughter  J.  for  life,  and  after  the  determination  of  that  estate  by 
forfeiture  or  otherwise  during  her  life,  in  trust  for  her  and  her  assigns, 
and  to  preserve  contingent  remainders.  And  after  her  decease  to  the 
use  of  her  first  and  other  sons  in  tail  male.  And  then  for  his 
younger  daughter  F.,  and  her  sons  in  like  manner,  and  then  for  his 
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second  daug-hter  C,  and  her  sons  in  like  manner,  and  so  on,  and  the 
will  contained  a  proviso  that  "  every  person  who  by  virtue  of  the 
limitations  hereinbefore  provided  or  of  this  proviso  shall  become 
entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  profits^,  &c., 
and  who  shall  then  not  use  the  surname  and  bear  the  arms  of  Harley, 
shall  and  do  within  the  space  of  one  year  next  after  he  or  she  shall 
so  become  entitled  as  aforesaid,  &c.,  take,  &c.,  the  name  and  arms 
of  Harley.'^  The  testator  died  in  1848,  and  his  eldest  son  in  1853. 
Whereupon  his  eldest  dau^^hter  J.  became  so  entitled,  and  it  was 
contended  that  she  had  not  complied  with  this  provision.  The  daugh- 
ter F.  was  a  party  to  the  suit,  being  one  of  the  residuary  legatees  and 
B.  the  son  of  the  daughter  C.  as  entitled  to  the  first  vested  estate 
tail  was  also  made  a  defendant.  And  it  was  contended  on  his  behalf 
that  the  Court  had  authority  to  make  a  prospective  declaration  in  his 
favor  under  15  and  16  Vict.,  c.  86,  s.  50,  but  it  was  decided  by  Sir 
G.  Turner  that  this  could  not  be  done. 

"  As  Ion  or" — he  said — ^^  as  I  have  known  this  Court,  now  for  no 
inconsiderable  period,  I  have  always  considered  it  settled  that  the 
Court  does  not  declare  future  rights  but  leaves  them  to  be  deter- 
mined when  they  may  come  into  possession.  In  all  cases  within 
my  experience  where  there  have  been  tenancies  for  life,  with  re- 
mainders over,  the  course  has  been  to  provide  for  the  tenants  for  life, 
reserving  liberty  to  apply  upon  their  deaths ;"  and  after  citing  some 
instances,  he  goes  on  to  say — "  I  think  the  question  deeply  affects  the 
law  of  the  Court.  This  Court  entertains  bills  to  perpetuate  testi- 
mony upon  the  ground  that  the  future  rights  cannot  be  determined. 
If  the  Court  has  authority  to  declare  future  rights,  upon  what 
ground,  in  the  case  of  equitable  estates,  are  such  bills  hereafter  to  be 
maintained  T'  *  *  *  "I  take  the  same  view  of  that  enactment 
[15  and  16  Vict.,  c.  86,  s.  50]  as  Vice-Chancellor  Wood  seems  to 
have  taken  of  it  in  Garliok  vs.  Lawson,  that  it  does  not  extend  the 
cases  in  which  declarations  of  right  may  be  made.'^ 

In  Hitchcock  vs.  Sedgwick,  1  Eq.  Cas.  Abr.,  234,  referred  to  by  Sir 
G.  Turner  in  Lady  Langdale  vs.  Briggs,  he  said  : — "  There  were  two 
persons,  each  of  them  pretended  to  be  the  purchaser  of  a  reversion 
after  an  estate  for  life,  and  one  of  them  exhibited  his  bill  to  try  his 
title,  and  to  perpetuate  the  testimony  of  his  witnesses ;  such  bill  will 
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be  dismissed,  not  being  proper  in  the  lifetime  of  the  tenant  for  life. 
Such  a  bill  would  not  be  improper  as  a  bill  to  perpetuate  testimony  ; 
it  could  be  improper  only  as  a  bill  to  try  the  rights/'  Sir  G.  Turner 
further  cited  Thelluson  vs,  Woodford^  4  Vesey,  227,  where  he  states 
that  the  Court  declined  to  decide  the  point  as  to  the  uncertainty  of  the 
ultimate  disposition,  although  there  the  Court  was  of  opinion  that  if  the 
question  had  been  ripe  for  decision  it  admitted  of  an  easy  answer. 
Wright  vs.  Atkgns,  17  Vesey,  255,  was  also  referred  to.  In  that 
case  the  testator  devised  his  property  "  to  his  mother  and  her  heirs 
for  ever,  in  the  full  confidence  that  after  her  decease  she  would 
devise  the  property  to  her  family.'^  A  bill  was  filed  by  the  heir-at- 
law,  who  was  also  a  mortgagee,  praying  for  an  account  of  what  was 
due  on  the  mortgages,  and  that  the  defendant  might  be  decreed  to  pay 
the  same,  in  case  the  Court  should  be  of  opinion  that  she  was  entitled 
to  the  fee-simple  and  inheritance  of  the  estates  devised;  or  in 
default  of  payment,  or  in  case  the  Court  should  be  of  opinion  that 
the  defendant  was  entitled  to  an  estate  for  life  only,  and  therefore 
not  bound  to  pay  the  plaintiff,  then  that  the  same  might  be  raised 
by  sale.  The  Master  of  the  Kolls  (Sir  Wm.  Grant)  declared  that 
the  mother  was  only  tenant  for  life,  and  this  was  confirmed  by 
Lord  Eldon,  but  the  House  of  Lords  reversed  this  decision,  so  far  as 
it  declared  the  mother  to  be  only  tenant  for  life,  and  all  declarations 
consequent  thereupon,  without  prejudice  to  any  question  which  might 
thereafter  arise  touching  the  construction  of  the  testator's  will. 
There  was  another  order  regarding  the  felling  of  timber  made  by 
Lord  Eldon  on  a  subsequent  application,  and  this  also  was  reversed 
by  the  House  of  Lords  without  prejudice  to  any  question  that  might 
thereafter  arise  touching  any  right  of  the  mother  to  make  any  disposi- 
tion of  the  property  in  consequence  of  any  words  contained  in  the  said 
will  importing  any  restraint  on  her  disposition  thereof  respectively. 

These  orders  are  stated  by  Sir  George  Turner  to  be  of  the 
highest  authority,  "not  only  as  having  been  pronounced  by  the 
House  of  Lords,  but  as  having  emanated  from  Lord  Ridesdale,  than 
whom  no  Judge  has  ever  existed  more  eminently  distinguished 
for  his  knowledge  of  the  powers  and  duties  of  Courts  of  Equity 
and  the  course  and  practice  of  these  Courts.  By  the  first  of 
them  Sir  W.  Grant's  declaration  of  the  tenancy  for  life  and  all  the 
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directions  consequent  upon  it  are  reversed,  without  prejudice  to  any- 
future  question  upon  the  construction  of  the  will.  By  the  second 
of  them  the  right  to  the  timber  is  declared,  but  without  prejudice 
to  any  question  as  to  the  right  to  dispose  of  the  estate  :  and  yet  in 
each  of  those  suits  the  question  was  between  the  devisee,  claiming 
to  be  entitled  to  dispose  of  the  fee  under  the  will,  and  the  heir  of 
the  testator,  disputing  that  claim." 

In  Ferrand  vs.  Wilson,  4  Hare,  344,  also  cited  with  approval  by 
Sir  a.  Turner,  see  26  L.  J.,  (KS.)  Ch.,  45,  Sir  J.  Wigram  held  that  the 
Court  of  Chancery  had  no  jurisdiction  to  ascertain  and  declare  rights 
before  the  party  interested  had  sustained  actual  damage.  In  that  case 
a  tenant  for  life,  purporting  to  execute  a  power  which  was  conferred 
upon  him  by  will,  had  exchanged  certain  of  the  devised  estates  for 
other  estates ;  the  plaintiff  was  denied  relief  on  the  ground  that  if 
the  exchange  was  not  warranted  by  the  power,  the  devised  estates 
did  not  pass  by  the  conveyance. 

"Then,"  he  adds  "  in  Grove  vs.  Bastard,  2  Phillips,  619,  Lord 
Cottenham  says,  the  Courts  in  this  country  have  not  the  power  which 
the  Courts  in  Scotland  have  of  settling  such  questions  by  declarator." 
That  was  a  suit  brought  by  the  vendors  of  property  who  were  trus- 
tees under  a  will,  for  specific  performance  of  the  contract  to  purchase, 
and  the  defence  was  that  the  will  was  executed  under  very  suspicious 
circumstances,  and  might  be  upset  afterwards.  The  Vice-Chancellor 
decreed  specific  performance  without  obliging  the  plaintiff"  to  estab- 
lish the  will.  The  Lord  Chancellor  reversed  this  decision,  considering 
that  the  validity  of  the  will  should  be  determined,  if  possible,  between 
the  vendors  and  the  heirs,  instead  of  being  left  to  be  litigated  between 
the  heir  and  the  purchaser  after  the  purchase-money  should  have 
been  paid.  The  vendor  was  directed  to  file  his  bill  against  the  heir 
to  establish  the  will.  Jf  the  heir,  as  soon  as  the  bill  was  filed,  should 
put  in  an  answer  abandoning  his  claim,  the  cloud  on  the  title  would 
be  removed  at  once,  and  the  question  set  at  rest  for  ever.  All  these 
cases  referred  to  by  Turner  L.  J.  in  Lad?/  Lang  dale  vs.  Briggs  were 
decided  upon  the  old  practice  before  the  Act  now  under  discussion 
was  passed. 

In  the  ease  of  Lady  Langdale  vs.  Briggs  the  law  is  thus  clearly 
laid  down  by  the  very  eminent  Judge  who  framed  the  earlier  Act  of 
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Parliament,  the  Special  Case  Act,  13  and  14  Vict.,  c.  35,  whicli  con- 
tains provisions  of  a  character  similar  to  those  of  the  Chancery 
Practice  Amendment  Act,  s.  50.  In  applying  the  like  enactment  in 
India  and  in  construing  its  provisions,  we  have  therefore  the  highest 
authority  for  saying  that  reference  should  be  made  to  the  state  of 
the  law  and  the  practice  of  the  Courts  before  the  new  law  was  en- 
acted. 

Again,  a  declaration  as  to  the  rights  of  a  reversioner  is  usually 
refused  durinor  the  lifetime  of  the  tenant  for  life. 

o 

The  case  oiLady  Langdale  vs.  Briggsy  ante.  p.  14,  is  an  instance  of 
this,  as  is  also  the  case  of  Gosling  vs.  Gosling. ^  1  Johns.,  265,  which 
was  a  special  case,  under  Sir  George  Turner's  Act,  13  and  14  Vict, 
c.  35,  and  the  Court  was  asked  to  declare  whether,  according  to  the 
true  construction  of  the  will  of  Bennett  Gosling,  the  gifts  therein  con- 
tained of  the  testator's  residuary  personal  property  in  favor  of  the 
sons  and  remoter  issue  male  of  the  persons  by  the  will  made  tenants 
for  life  of  the  lands  directed  to  be  purchased,  coupled  with  the  proviso 
in  the  codicil  as  to  the  postponement  of  the  vesting  of  the  first  resi- 
duary personal  estate,  were  void.  Vice-Chancellor  Wood  observed 
"  the  question  relates  to  the  interest  of  persons  in  reversion,  and  does 
not  affect  the  plaintiff,  who  is  tenant  for  life.  And  the  tule  is  now 
well  settled,  that  the  Court  has  no  power,  either  under  Sir  G.  Turner's 
Act  (13  and  14  Vict.,  c.  35,  s.  14)  or  under  the  Chancery  Amendment 
Act  (15  and  16  Vict.,  c.  86,  s.  50)  to  make  a  declaration  in  the 
lifetime  of  the  tenant  for  life,  with  regard  to  the  interests  of  parties 
entitled  in  reversion,  unless  it  is  necessary  to  do  so  for  the  adminis- 
tration of  an  estate,  or  in  order  to  grant  the  plaintiff  the  relief  to 
which  he  is  entitled." 

Again,  no  declaration  will  be  made  when  the  plaintiff  is  in 
possession  of  all  the  rights  he  seeks  to  have  declared,  the  declara- 
tion being  asked  for  merely  to  clear  a  cloud  which  the  plaintiff 
supposes  to  rest  upon  his  title.  Thus,  in  Rooke  vs.  Lord  Ken- 
aington,  2  K  and  J.  760  (S.C),  25  L.  J.  (N.  S.)  Ch.,  795,  the  plaintiff 
alleged  that  he  had  a  good  legal  title  to  property  of  which  he  was  in 
possession,  without  any  interruption  of  his  enjoyment,  but  that  the 
defendants  set  up  an  equitable  claim  which  ought  not  to  be  binding  on 
Lim  because  he  acquired  his  legal  title  without  notice  of  it,  and   he 


English   Cases,  19 

prayed  that  it  might  be  declared  that  he  had  not  notice  of  the  equit- 
able claim,  and  that  it  ought  not  to  be  binding  upon  him.  On  this 
point  Vice-Chanceller  Wood  said  : — 

"  This  third  point  I  may  dispose  of  at  once  ;  for  if  there  be  any 
difficulty  on  the  other  part  of  the  case,  as  to  the  jurisdiction  of  this 
Court  to  make  a  declaration  in  respect  of  the  present  interest  of  the 
plaintiff,  I  apprehend  there  can  be  no  doubt  whatever  that  there 
was  no  jurisdiction  before  the  passing  of  the  Chancery  Jurisdiction 
Act ;  and  as  it  appears  to  me  there  is  nothing  in  that  Act  which, 
authorises  the  Court  to  say  that  a  party  can  come  as  plaintiff  in  this 
Court,  and  state  that  he  has  a  good  legal  title  to  property,  but  that 
some  one  sets  up  an  equity  which  ought  not  to  be  binding  on  him,  be- 
cause he  had  no  notice  of  it,  not  praying  any  relief  at  all  in  respect 
of  that  equitable  claim,  the  party  making  it  not  being  in  possession 
of  the  property,  nor  interferiog  with  the  plaintifTs  enjoyment  of  it. 
In  such  a  case  the  plaintiff  simply  says,  I  have  a  title  which  is  in 
an  unsatisfactory  state,  there  are  equitable  interests  outstanding, 
of  which  some  one  may  say  hereafter  I  had  notice,  and  I  want  the 
Court  now,  although  no  claim  has  been  made,  to  determine  whether 
or  npt  I  had  notice  of  these  dormant  equitable  claims.  Such  a  suit 
as  that,  if  the  Court  authorised  it,  would  be  a  simple  suit  of  decla- 
rator ;  and  whatever  it  may  be  thought  hereafter  by  the  Legislature 
desirable  to  do  to  empower  this  Court  to  clear  titles  to  property,  as 
yet  there  is  no  enactment  giving  this  Court  jurisdiction  to  make 
such  a  decree,  which  would  be,  in  its  form,  a  simple  declaration  of 
right.  Such  a  jurisdiction  did  not  exist  before  the  late  Statute,  15 
and  16  Vict.,  c.  86.  If  it  were  necessary  to  cite  authorities  for 
that  proposition,  the  case  of  Grove  vs.  Bastard,  2  Ph.,  619  (S.C.),  2 
DeGex.  M  and  G,  6,  is  a  very  clear  one,  in  which  Lord  Cottenham 
says  that  there  is  nothibg  analogous  to  the  right  to  a  declarator  in 
this  country ;  and  it  is  not  conferred  by  that  statute,  for  the  50th 
Section,  which  is  the  only  one  bearing  on  the  subject,  is  merely  this, 
that '  no  suit  in  the  said  Court  shall  be  open  to  objection  on  the 
ground  that  a  merely  declaratory  decree  or  order  is  sought  thereby ; 
and  it  shall  be  lawful  for  the  Court  to  make  binding  declarations 
of  right  without  giving  consequential  relief.^  The  form  of  that 
section  of  the   statute  implies   that  there  is   a  consequential  relief 
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which  might  be  granted  in  each  case  when  the  right  has  been  so 
declared,  but  that  the  parties  are  not  to  be  compelled  to  ask  for  that 
relief  when  they  may  satisfy  themselves  by  simply  asking  a  declara- 
tion of  right,  and  not  pursuing  the  matter  further.  So  Yice-Chan- 
cellor  Kindersley  held  in  the  case  of  Jackson  vs.  Turnley^  1  Drew., 
617  ;  and  it  appears  to  me  that  is  the  clear  interpretation  of  the  Act. 
Therefore,  so  far  as  regards  that  part  of  the  case  which  depends 
upon  the  allegation  that  the  plaintiff  has  a  legal  title,  but  is  em- 
barrassed by  the  settlement  being  set  up,  of  which  he  had  no  notice, 
and  seeks  to  have  a  declaration  that  he  had  no  notice,  and  therefore 
is  not  bound  by  it,  it  is  clear  that  this  Court  has  no  jurisdiction  to 
do  what  is  so  asked." 

The  Court  refuses  to  make  a  declaration  of  right  in  cases  where, 
even  if  relief  had  been  asked,  it  could  not  have  been  granted.  Thus 
also  in  the  case  of  Wehh  vs.  Byng,  8  DeGex  M.  and  G.,  633,  where  the 
testatrix  by  will  left  to  H.W.B.  the  livings  of  Q.  and  CJ'  Vice-Chan- 
cellor  Wood  considered  that  the  Court  had  no  jurisdiction  to  decide 
upon  the  construction  of  the  will  as  to  the  advowsons,  the  disposition 
of  them  being  a  merely  legal  devise  ;  but  at  the  request  of  the  parties, 
gave  his  opinion  that  the  gift  to  H.  W.  B.  was  of  a  single  presenta- 
tion only,  and  a  declaration  to  that  effect  was  contained  in  the  decree. 
On  appeal.  Knight  Bruce  and  Turner,  L.  J.  J.,  held  that  the  Court 
had  no  jurisdiction  to  make  such  a  declaration.  "  The  devise  is 
purely  legal,  and  it  is  for  the  Court  of  law  to  determine  the  rights 
of  the  parties.  The  Court  ought  not  to  give  an  opinion  which  may 
prejudice  those  rights,  where  the  parties,  being  infants,  cannot  agree 
to  be  bound  by  the  decision." 

Again,  in  the  case  of  Bristow  vs.  Whitmore^  28  L.  J.  (N.  S.)  Ch., 
801,  the  plaintiff  was  captain  of  a  ship,  and  T.  was  sole  owner.  The 
plaintiff  at  the  Mauritius  and  at  the  Cape  entered  into  arrangements 
with  the  Government  for  the  conveyance  of  troops  to  England,  provi- 
sions were  put  on  board,  for  which  the  plaintiff  paid  partly  out  of  his 
own  pocket  and  partly  by  bills  drawn  upon  his  owner  T.  T  became 
bankrupt,  the  bills  were  dishonored,  and  the  indorsees  sued  the 
plaintiff,  and  obtained  judgment  against  him  upon  them.  The  Lords 
Commissioners  of  the  Admiralty  received  notice  from  the  assignees, 
and  also  from  the  mortgagees  of  the  ship,  of  their  claims  on  the  freight 
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due  for  the  transport  of  the  troops,  and  consequently,  they  declined 
to  pay  the  plaintiff  until  the  rights  of  the  different  claimants  had 
been  settled  by  a  competent  tribunal.  The  plaintiff  then  sued  the 
assignees  of  T.  and  the  mortgagees,  and  praj^ed  that  it  might  be 
declared  that  he  was  entitled  to  be  repaid  out  of  the  monies 
due  from  the  Commissioners  of  the  Admiralty  the  sums  he  had  paid 
out  of  his  own  pocket,  and  that  he  might  be  indemnified  out  of  the 
same  monies  against  the  amounts  of  the  bills  that  had  been  dishonored, 
and  all  costs,  and  that  such  indemnity  might  be  made  available  for 
his  protection  in  such  a  manner  as  to  the  Court  should  seem  fit.  It 
was  held  by  Vice-Chancellor  Wood  that  he  had  no  power  to  make 
such  a  declaration.  The  Court,  he  said,  has  no  power  "to  make 
any  declaration  without  something  upon  which  the  Court  can  act.  If 
the  Court  can  act  on  anything  in  the  case,  it  may  waive  acting,  and 
may  make  a  declaration.''^  The  Commissioners  of  the  Admiralty  had, 
at  the  time  this  judgment  was  given,  declined  to  pay  the  money 
into  Court,  but  they  afterwards  did  so,  and  the  rights  of  the  various 
claimants  were  then  determined. 

In  Jenner  vs.  Jenner,  L.  R,  1  Eq.,  361,  the  Court  was  asked 
to  declare  on  the  construction  of  a  marriage  settlement  that  a  legal 
estate  did  not  pass  by  the  settlement,  or  if  it  did,  that  the  settlement 
might  be  rectified.  The  Vice-Chancellor  was  of  opinion  that  the 
estate  did  not  pass,  but  declined  to  make  a  declaration.  He  said  : — 
"There  comes  the  original  difficulty,  whether  I  ought  to  dismiss 
the  bill  or  to  make  a  declaration  as  to  the  leo^al  title.  In  Roohe 
vs.  Lord  Kensington,  I  dismissed  the  bill,  and  I  think  I  must 
do  the  same  here.  No  doubt  the  Act  (25  and  26  Vict.,  c.  42, 
s.  1)  referred  to  in  the  argument  says: — That  in  all  cases  in  which 
any  relief  or  remedy  within  the  jurisdiction  of  the  Court  is  or  shall  be 
sought  in  any  cause  or  matters,  every  question  of  law  or  fact, 
cognizable  in  a  Court  of  Common  Law,  on  the  determination  of  which 
the  title  to  such  relief  or  remedy  depends,  shall  be  determined  by  the 
same  Court,  accordingly  I  am  obliged  to  determine  the  question  of 
law  in  this  case ;  but  it  does  not  follow  that,  because  I  must  deter- 
mine the  question,  and  accordingly  have  now  determined  it,  for  the 
purpose  of  arriving  at  the  result  whether  or  not  a  rectification  of  the 
settlement  is  necessary,  I  therefore   have  a  right  to  make  a  declara- 
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tion.  It  is  one  thing  to  determine  the  legal  question  in  order  to  con- 
clude that  a  plaintiff  has  no  relief  in  equity,  and  another  to  say  the 
Court  has  power  to  declare  a  legal  right.  The  order  therefore  which 
I  must  make  is : — The  Court  being  of  opinion  that  the  L.  G.  Estate 
did  not  pass  by  the  indentures  of  8th  and  9th  August  1824,  let  the 
bill  be  dismissed.'' 

The  case  of  the  Trustees  of  the  Birkenhead  Docks  vs.  Laird, 
4  DeGex.  M.  and  G.,  732,  was  a  motion  by  way  of  appeal  from  a 
merely  declaratory  decree  made  by  the  Master  of  the  Rolls.  The 
question  was  as  to  the  construction  of  certain  private  Acts  of  Par- 
liament regarding  the  Birkenhead  Floating  Docks  and  the  build- 
ing of  a  sea-wall  adjoining  the  river  Mersey.  The  bill  alleged  that 
the  defendants  threatened  to  take  down  or  lower  part  of  the  wall 
erected  on  land  leased  to  the  defendant  Laird  by  the  other  defendants, 
and  to  make  openings  in  the  wall  Avithout  the  approval  and  not  under 
the  superintendence  of  the  plaintiffs'  engineer,  &c.,  and  they  prayed 
that  it  might  be  declared  that  the  defendants  were  not  entitled  to 
take  down,  lower,  or  alter  the  wharfwall,  unless  by  making  an  open- 
ing, &c.,  under  such  superintendence,  &c.,  and  for  an  injunction.  The 
Master  of  the  Rolls  had  declared  as  prayed,  but  granted  no  injunc- 
tion or  other  relief.  It  was  held  on  appeal  that  there  was  no  jurisdic- 
tion under  15  and  16  Vict,  c.  86,  s.  50,  to  make  a  declaration  of  a 
mere  legal  right  without  granting  any  equitable  relief,  and  finding  that 
the  case  for  an  injunction  was  made  out,  the  Court  of  appeal  granted  one. 

A  prayer  for  an  injunction  is  a  prayer  for  relief,  Marsh  vs. 
Keith,  1  Drewry  and  Smale,  349. 

In  Hope  ws.tffope,  4  DeGex.  M.  &.  G.  328,  Lord  Cranworth,  C, 
made  a  declaration  for  the  information  of  the  French  tribunals  (in 
which  proceedings  between  the  same  parties  were  going  on)  that  by 
the  law  of  England  an  appeal  from  an  order  pronounced  by  the  Lord 
Chancellor  does  not  suspend  its  operation.  His  Lordship  added  that 
he  would  not  venture  to  express  an  opinion  as  to  what  the  Frencfi 
tribunals  would  do  in  the  present  instance,  that  would  no  doubt 
depend  on  their  own  sense  of  their  duty,  and  on  their  own  law. 

In  Saville  vs.  Bruce,  4  DeGex.  M.  and  G.,  557,  Lord  Scarborough 
devised  estates  in  the  neighbourhood  of  manufacturing  towns  in 
Yorkshire  in  street  settlement,  with  power  to  grant  leases  for  twenty- 
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one  years,  and  repairing  or  building  leases  not  exceeding  ninety -nine 
years.  The  property  could  not  be  let  to  advantage  unless  the  trustees 
had  power  to  grant  long  leases,  as  for  999  years,  and  this  could  not  be 
given  them  without  an  Act  of  Parliament.  The  bill  prayed  that  it 
might  be  declared  that  it  would  be  fit  and  proper  and  for  the  benefit 
of  the  plaintiff,  &c.,  that  an  application  should  be  made  to  Parliament 
to  extend  the  powers  of  leasing  contained  in  the  said  will,  &c.  The 
Master  of  the  Rolls  made  the  declaration  prayed  for. 

In  the  two  last  cases  relief  was  obtained  although  not   directly 
from  the  Court. 

Where  the  plaintiff  had  a  present  right  as  against  the  defen- 
dants, the  value  of  which  depended  upon  the  construction  of  his  title 
with  reference  to  a  future  event  and  where  it  would  be  impossible  to 
ascertain  that  value  when  the  future  event  would  occur,  the  Court 
made  a  declaration  for  the  purpose  of  ascertaining  the  value.  This 
was  the  case  of  Bogg  vs.  The  Midland  Ry.  Cy.,  36.  L.  J.  (N.S.")  Ch., 
440.  The  bill  in  this  case  prayed  a  declaration  that,  according 
to  the  true  construction  of  a  lease  to  her  testator  of  the  17th  August 
1829,  the  plaintiff  was  entitled  to  have  a  renewed  lease  of  the 
leasehold  property  granted  to  her  for  a  term  of  sixty-one  years 
from  the  24th  of  June  1885,  and  that  the  defendants,  the  Midland  Ry. 
Cy.  (who  had  purchased  the  lessor's  reversion),  ought  to  pay  to  the 
plaintifi*  compensation  calculated  on  the  basis  of  her  interest  in  the 
property,  being  for  a  term  of  eighty-two  years  at  the  time  when  posses- 
sion was  taken,  instead  of  twenty-six  years  only  (as  offered  by  the  de- 
fendants). The  bill  also  prayed  that  the  defendants  might  be  decreed 
to  pay  to  the  plaintifi*  the  further  sum  claimed  by  her  for  compensation 
beyond  the  amount  of  compensation  already  offered  by  them,  or  else 
that  such  further  sum  might  be  settled  by  arbitration  under  the 
Lands  Clauses  Act,  1845  ;  and  that  the  defendants  might  be  decreed 
to  take  all  necessary  steps  on  their  part  to  procure  the  amount  of  such 
•further  compensation  to  be  settled  by  arbitration  under  the  Act,  and  to 
pay  to  the  plaintiff  the  amount,  the  plaintiff  offering  to  take  all  neces- 
sary steps  on  her  part  to  procure  such  amount  to  be  so  settled  by  arbi- 
tration. To  this  bill  the  Company  demurred  on  the  ground  (1)  that 
the  Court  had  no  jurisdiction  to  try  the  question  of  future  rights,  or  to 
compel  an  arbitration  under  the  provisions  of  the  Lands  Clauses  Act. 


24  English  Cases, 

(2)  Od  the  construction  of  the  covenant,  &c.,  the  lessee  had  lost  his 
right.  The  Vice-Chan celler  after  argument  said, "  upon  the  question  of 
jurisdiction,  I  am  of  opinion  that  the  bill  is  not  demurrable.  It  is  said 
that  the  Court  will  not  entertain  a  bill  merely  seeking  a  declaration 
of  future  rights.  But  the  Company  cannot  be  allowed  to  take 
a  man's  property  from  him  until  the  value  of  his  interest  has  been 
ascertained ;  and  if  no  special  machinery  under  the  Lands  Clauses 
Act  exists  for  that  purpose,  the  Court  will  deal  with  and  decide  that 
question,  Brandon  vs.  Brandon^  2  DeGex.  and  Sm.  305,  Ex-parte 
Cooper  ib.  312.  The  Company  have,  under  the  agreement  which 
they  have  entered  into,  agreed  that  in  the  event  of  the  plaintiff 
substantiating  her  right  to  a  renewal,  they  will  pa}'-  an  additional  sum, 
the  amount  to  be  settled  by  arbitration  under  the  Lands  Clauses  Act. 
How  is  the  plaintiff  to  substantiate  her  claim  without  coming 
here  ?  There  is  no  other  course  open  to  her.  She  cannot  con:e  at 
the  end  of  fourteen  years,  when  the  Company  is  in  possession  of  the 
property,  and  the  line  has  been  constructed,  to  ask  for  a  renewal. 
The  land  has  been  taken  out  and  out,  and  she  wants  to  be  paid  out 
and  out.  Under  these  circumstances,  I  think  I  am  in  a  position 
to  determine  what  the  right  of  the  plaintiff  is,  notwithstanding 
the  period  for  the  exercise  of  it  has  not  yet  arrived.^' 

In  re  Walker'' s  Trusts,  16  Jurist.,  1154,  a  petition  under  the 
Trustees'  Relief  Act,  10  and  11  Vict.,  c.  96,  that  certain  persons 
named  were  entitled  to  certain  shares  in  the  trust  funds,  Vice- 
Chancellor  Stewart  considered  that  the  persons  in  question  were  not  so 
entitled,  but  that  he  had  no  power  under  that  Act  to  make  an  order. 
But  on  the  authority  of  Lynn  vs.  Beaver,  Turner  and  Russell,  70,  he 
allowed  the  petition  to  be  amended,  and  made  a  declaration  under  15 
and  16  Vict.,  c.  86,  s.  50.  This  case  would  probably  be  consi- 
dered an  authority  for  making  a  similar  declaration  in  the  case  of  a 
petition  under  Act  XXVIII  of  1826,  the  Trustees'  and  Mortgagees' 
Powers  Act,  Section  43,  which  Act  applies,  however,  only  to  the  High 
Courts  at  the  Presidencies. 

But  in  the  case  of  Sharsliaw  vs,  Gibbs,  18  Jur.  330  (and  Kay  333, 
where  the  order  is  to  be  found),  Vice-Chancellor  Wood  declined  to 
make  such  a  declaration,  but  prefaced  his  order  with  the  words ; — 
<*  The  court  being  of  opinion,  &c." 
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In  the  case  of  By  am  vs.  By  am,  19  Beavan,  58,  articles  of 
agreement  on  a  marriage  were  construed  by  the  Court  and  a  de- 
claration made  to  save  the  expense  of  a  settlement ;  see  also  Watson 
vs.  Marshall,  17  Beav.  365.  Walker  vs.  Drury,  ih.  482,  and  Wright 
vs.  King,  18  ih.  461. 

These  last  cases  are  not  perhaps  strong  authorities,  one  way  or  the 
other,  with  regard  to  the  principles  upon  which  declaratory  decrees 
should  be  made ;  they  are  rather  cases  in  which  the  Yice-Chancellors 
and  the  Master  of  the  Rolls  declared  their  opinions  for  the  satisfac- 
tion and  relief  of  trustees  and  to  save  expense  as  the  property  was 
small.  Such  opinions,  even  although  they  may  be  expressed  in  an 
informal  manner,  would  generally  be  as  readily  acted  upon  by  the 
persons  for  whose  benefit  they  are  made  as  the  most  formal  and  bind- 
ing decrees.  Such  is  not  the  case  in  India.  The  Courts  of  original 
jurisdiction  in  the  Mofussil  seem  to  be  regarded  by  the  litigants  as 
mere  stepping  stones  to  the  Courts  of  Appeal;  cases  are  launched 
and  conducted  in  the  vaguest  and  most  informal  manner,  apparently 
rather  with  the  object  of  securing  a  chance  of  a  favorable  decision 
at  some  stage  or  other  of  the  suit  than  with  that  of  having  a  fair 
contention  fairly  tried  and  determined. 


III. 

The  principles  which  have  guided  the  Court  of  Chancery  in  the 
application  of  the  50th  Section  of  the  Act  for  the  amendment  of 
Chancery  Practice  have  generally  been  applied  by  the  High  Court  iu 
Bengal  to  the  construction  of  the  15th  Section  of  the  Code  of  Civil 
Procedure,  they  appear  to  be  these — 

1.  The  antecedent  practice  of  the  Court  has  been  a  guide  to 
the  construction  of  this  clause. 

2.  The  Court  has  a  discretion  in  the  matter,  to  be  exercised  in 
accordance  with  established  rules. 

3.  A  declaration  should  not  be  made  with  reference  to  a  claim 
that  is  contingent  or  that  may  never  arise.  A  declaration  may, 
however,  be  made  where  the  plaintiff  has  a  present  right  as  against  the 
defendant,  the  value  of  which  depends  upon  the  constructiou  of  his 
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title  with  reference  to  a  future  event,  and  where  it  would  be  impossible 
to  ascertain  that  value  when  that  event  should  occur. 

4.  A  declaration  as  to  the  rights  of  a  reversioner  is  usually- 
refused,  during  the  lifetime  of  the  tenant  for  life. 

5.  No  declaration  should  be  made  when  the  plaintiff  is  in 
possession  of  all  the  rights  he  seeks  to  have  established,  the  declara- 
tion being  sought  merely  for  the  purpose  of  removing  a  cloud  from 
his  title. 

6.  The  Court  refuses  to  make  a  declaration  of  right  in  cases  in 
which  even  if  relief  had  been  asked  it  could  not  have  been  granted. 

The  circumstances  of  the  case  have  sometimes  induced  the  Courts 
in  India  to  make  declarations  in  suits  in  which  the  Courts  of  Chancery 
would  perhaps  have  declined  to  exercise  their  jurisdiction.  Each  case 
must  be  dealt  with  on  its  own  merits,  but  the  principles  themselves 
have  been  repeatedly  followed. 

The  Courts  in  Bengal,  in  applying  this  clause,  have  looked  to  the 
practice  which  prevailed  before  it  was  passed.  Pranputty  Koer  vs. 
Lallah  Futteh  Bahadoor,  2  Hay's  Keports  (1863),  p.  608,  Peacock  C, 
J.  and  L.  S.  Jackson  J.,  March  23rd ;  Hurydhur  Mookerjee  vs. 
Goomanee  Kazee,  Marshall,  523,  Peacock  C.  J.  Norman,  Steer,  Seton- 
Karr  and  Kemp  JJ.,  June  1st  1863.  Kristo  Chunder  Sandyal  vs. 
Kashee  Kishore  Boy  Chowdhry,  17  Suth.  W.  R.  145,  Bayley  and 
Markby  JJ.,  January  19th  1872.  Bahoo  Bhagwan  Sing  vs.  Mitarjit 
Sing,  8  B.  L.  R.  382,  (S.  C.)  17  Suth.  W.  R.  169,  Bayley  and  Markby 
JJ.,  January  30th,  1872. 

It  has  always  been  held  that  the  Court  has  a  discretion  and 
can  make  or  refuse  to  make  a  declaration  as  the  justice  of  the 
case  may  require.  Bahoo  Motee  Lall  vs.  Ranee,  tJie  wife  of  Maharaja 
Bhoop  Sing,  2  In.  Ju.  (N.S.)  245,  (S.C.)  4  Wym.  Rep.,  40,  and 
8  Suth.  W.  R.,  64,  Peacock  C.  J.  and  Loch  J.,  20th  June 
1867.  Musst.  Doolhun  Jankee  Kooer  vs.  Lall  Beharee  Roy,  19  Suth. 
W.  R.  32,  Couch  C.  J.  and  Ainslie  J.,  16th  Dec.  1872.  Musst, 
Pearee  Dayee  vs.  Musst,  Hurhunsee  Kooer,  19  Suth.  W.R.,  127.,  Couch 
C.  J.,  Phear  J.,  and  Ainslie  J.,  5th  Feb.  1873,  and  many  other 
cases.    The  application  of  this  principle  has  been  approved  by  the 
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Judicial  Committee  of  the  Privy  Council,  Sreenarain  Mitter  vs.  /S.  M» 
£lshensoondery  Dossee^  11  B.  L.  R.,  171. 

With  regard  to  coutingent  rights  aud  to  the  rights  of  persons 
entitled  in  reversion,  here  too,  as  will  be  seen,  the  principles  that  have 
guided  the  Court  of  Chancery  have  prevailed,  but  an  important 
class  of  cases,  in  which  declarations  have  been  made  although  the 
plaintiff  is  a  reversioner  and  has  only  a  prospective  right  depend- 
ing upon  contingencies  that  may  never  come  into  existence,  and 
the  tenant  for  life  is  alive  has  arisen  out  of  the  peculiar  character 
of  the  estate  of  a  Hindoo  widow. 

The  Hindoo  widow  in  default  of  male  issue  succeeds  to  the 
estate  of  her  husband  as  the  heiress.  She  represents  that  estate 
fully,  so  long  as  her  right  to  hold  it  continues  to  exist.  But  her 
dominion  over  it  is  rigorously  confined  within  certain  defined  limits, 
beyond  which  she  has  no  power  to  go ;  nor  is  it  allowed  to  descend 
to  her  heirs  after  her  death.  See  the  judgment  of  Mr.  Justice 
Dwarkanath  Mitter  in  the  case  of  Kery  Kolitany  vs.  Moneeram  Kolitaj 
13  B.  L.  R.,  p.  5.  Although  she  may  sell  her  so-called  life  interest, 
ib.  p.  8,  citing  Gobindmani  Dasi  vs.  Shamlal  Bysach^  B.  L.  R.,  Sup. 
Vol.  48,  Peacock  C.  J.,  Raikes,  Kemp,  Bay  ley,  and  L.  S.  Jackson 
JJ.,  April  7th,  1864,  yet  the  male  heirs  of  her  husband  would 
have  a  right  to  take  any  legal  steps  to  restrain  her  from  wasting  the 
purchase-money,  they  might  have  an  injunction,  ib.  p.  10. 

It  has  been  held  that  when  the  estate  is  once  vested  in  her  it 
cannot  be  divested  even  in  consequence  of  her  unchastity,  although 
unchastity  unatoned  before  her  husband's  death  would  have  prevented 
her  from  inheriting,  see  Kery  Kolitany  vs.  Moneeram  Kolita,  above 
cited,  a  case  decided  by  a  Full  Bench  of  ten  Judges,  April  9th,  1873, 
and  Pdrvati  Kom  Dliondirdm  vs.  BUM  Kom  Dhondiram,  4  Bombay, 
H.  C.  Rep.,  25,  Westropp  and  Warden  J  J.,  October  9th,  1867,  and  it 
is  doubtful  whether  the  estate  would  now  be  divested  by  loss  of  caste. 
Matungani  Debi  vs.  Joycally  Debi,  5  B.  L.  R.,  466,  Peacock  C.  J., 
and  Macpherson  J.,  March  10th,  1869.  In  the  case  of  Doe  dem 
Saummoney  Dossee  vs.  Nemychurn  Doss,  2  Taylor  and  Bell  300,  it 
was  held  by  Peel  C.  J.,  that  Act  XXI.  of  1850  preserved  a  Hindoo 
widow's  estate  to  her  where  it  had  once  vested,  notwithstandiog  her 
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unchastity  and  subsequent  loss  of  caste,  and  in  a  note  to  this  case 
the  reporters  observe.  ^'  In  Doe  dem  Radamoney  Raur  vs.  Neelmoney 
Doss,  decided  so  long  ago  as  1792,  tlie  lessor  of  plaintiff,  on  proof 
of  her  incontinency  after  her  husband's  death,  was  nonsuited  (Mor- 
ton's Decisions).  In  the  case  of  Maharanee  Bussunt  Coomaree  vs. 
Maharanee  Cummul  Coomaree^  7  S.  D.  A.  Rep.,  144,  the  Sudder  Court 
expressly  held  that  the  appellant  had  by  reason  of  her  elopement 
with  a  person  named  Dukinarunjun  Mookerjie,  forfeited  all  her  legal 
rights  according  to  the  Hindoo  shasters,  and  her  suit  was  accordingly 
dismissed" — and  they  add. — ''Prior  therefore  to  the  passing  of  Act 
XXI  of  1850,  it  appears  to  have  been  clearly  the  law  among  Hindoos, 
that  if  a  Hindoo  widow,  in  the  possession  of  land  as  heiress  of  her 
husband,  lived  incontinently,  the  Hindoo  law  disinherited  her." 

The  case  in  Taylor  and  Bell  was  cited  by  Mitter  J.  in  Kery 
Kolitany  vs.  Moneeram  Kolita,  13  B.  L.  R.,  24 ;  but  he  does  not  appear 
to  have  made  use  of  the  note  or  referred  to  the  cases  cited  there,  with 
the  exception  of  the  case  of  Radamoney  Raur,  which  is  reported  in 
S.  D.  A.,  1858,  1891.  Both  cases  are  however  referred  to  by  Markby 
J.  in  S,  M.  Matangini  Dehi  vs.  S,  M.  Jaykali  Behi,  5  B.  L.  R.,  478, 
but  his  Lordship  said  that  the  case  in  7  S.  D.  A.  Rep.  did  not  decide 
the  point  as  far  as  could  be  gathered  from  the  report,  which  is  a 
bad  one.  With  regard  to  the  former  case,  he  observes  "  it  is  said  to 
have  been  held  by  Chambers  C.  J.,  Hyde,  Jones,  and  Dunkin  JJ., 
that  she  had  by  her  incontinence  forfeited  her  right  to  her  hus- 
band's estate,"  which  would  seem  to  imply  a  doubt  of  the  accuracy 
of  this  report  also. 

The  widow  is  said  to  be  half  the  body  of  her  husband — "  of  him, 
whose  wife  is  not  deceased,  half  the  body  survives.  How  then  should 
another  take  his  property,  while  half  his  person  is  alive  ?''  Vrihaspati, 
cited  in  Daya-bhaga,  c.  xi.,  section  1,  clause  2  : — She  is  not  entitled  to 
a  mere  maintenance,  but  to  the  whole  estate,  ib.  clause  6.  "  The  widow 
of  a  childless  man,  keeping  unsullied  her  lord's  bed,  and  persevering 
in  religious  observances,  shall  present  his  funeral  oblation,  and  obtain 
his  entire  share."  Vrihat  Menu,  cited  ih.  clause  7. — Catyayana  says  : — 
"  Let  the  childless  widow,  preserving  unsullied  the  bed  of  her 
lord,  and  abiding  with  her  venerable  protector,  enjoy  with  modera- 
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tion  the  property  until  her  death."  Daya-bhaga,  ch.  xi.,  s.  1, 
clause  56. 

This  right  of  succession  in  the  Hindoo  widow  is  for  the  benefit  of 
the  former  owner.  It  is  "grounded  solely  on  the  benefits  conferred''' 
[on  the  deceased],  Daya-bhdga,  ch.  xi.,  s.  1,  clause  33,  wliichare  des- 
cribed to  be  '*  offerings  by  a  chaste  widow  to  the  manes  of  the  deceased, 
worship  of  the  gods,  and  particularly  of  Vishnu,"  &c.,  and  for  these 
purposes  she  is  to  "  enjoy  her  husband's  estate  during  her  life,  and 
not  as  with  her  separate  property,  make  a  gift,  mortgage,  or  sale  of 
it  at  her  pleasure."  But  when  she  dies,  the  daughters  or  others  who 
would  be  heirs  in  default  of  the  wife  take  the  estate,  ih.  clause  57,  not 
her  heirs,  clause  58.  The  widow  must  use,  but  not  waste,  the  pro- 
perty, ih.  clauses  60,  61.  But  if  she  cannot  otherwise  subsist,  she  may 
sell  or  otherwise  alien  it,  ih,  clause "6 2.  Thus,  her  estate  is  not  an 
absolute  estate  for  all  purposes,  and  not  merely  a  life  estate.  She 
takes  the  estate  of  her  deceased  husband  for  his  benefit,  which 
includes  her  own  maintenance  and  the  performance  of  her  religious 
duties,  rather  than  for  the  benefit  of  those  who  may  become  the  heirs 
of  her  husband  upon  her  death. 

For  religious  or  charitable  purposes  or  those  which  are  supposed 
to  conduce  to  the  spiritual  welfare  of  her  husband,  she  has  a  larger 
power  of  disposition  than  that  which  she  possesses  for  purely  worldly 
purposes ;  to  support  an  alienation  for  the  last  she  must  show  neces- 
sity On  the  other  hand,  it  may  be  taken  as  established  that  an 
alienation  by  her  which  would  not  otherwise  be  legitimate  may 
become  so  if  made  with  the  consent  of  her  husband's  kindred.  Phool 
Chund  Lall  vs.  Ruglioohuns  Siihaye,  9  Suth.  W.  R.,  107,  Peacock 
C.  J.,  and  Dwarkanath  Mitter  J.,  January  10th,  1868. 

These  restrictions  upon  a  Hindoo  widow's  power  of  alienation 
are  inseparable  from  her  estate,  and  their  existence  does  not  depend 
upon  that  of  heirs  capable  of  taking  on  her  death.  The  Collector 
of  Masulipatam  vs.  Cavaly  Vencata  Narraijiapah,  8  Moo.  I.  A., 
553.  The  widow,  however,  completely  represents  the  estate,  so  that 
in  the  case  of  Katama  JSatchiar  vs.  The  Rajah  of  Skivagungay 
9  Moo.  I.  A.,  539,  it  was  held  that  in  the  absence  of  fraud  or  collusion, 
a  decision  against  her,  with  regard  to  her  deceased  husband's  estate, 
would  be  binding  on  the  reversionary  heirs. 
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The  right  of  the  reversioner  after  the  death  of  the  widow  is 
merely  a  contingent  right.  If  he  survives  the  widow,  he  takes  the 
property ;  if  she  survives  him,  it  goes  to  the  heirs  of  her  deceased 
husband,  then  alive,  not  to  her  heirs  or  to  those  of  the  reversioner. 
The  right  of  the  reversioner  is  not  such  an  interest  as  can  be  attached 
in  execution  of  a  decree,  Bhoohun  Mohun  Banner] ee  vs.  Thacoordasa 
Biswas,  2  Ind.  Jur.  N.  S.,  277,  Norman  J.,  June  20th  and  24th,  1867, 
cited  in  5  B.  L  R.,  516.  See  also  Ram  Chandra  Sanira  Bass  vs. 
Dkarmo  Narayan  Chuckerhutty,  7  B.  L.  E,.,  341,  Full  Bench. 

Before  the  Civil  Procedure  Code  was  passed,  suits  were  enter- 
tained, the  object  of  which  was  to  set  aside  alienations  by  Hindoo 
widows  not  justified  by  necessity.  This  was  done  by  bill  quia 
timet  in  the  case  of  the  Supreme  Courts.  Thus  the  case  of 
Hurry  Dass  Butt  vs.  S.  M.  Uppoornah  Bossee,  6  Moo.  I.  A.,  433, 
was  one  of  a  bill  quia  timet  by  the  reversioner  against  a  Hindoo 
widow,  for  a  declaration  of  waste,  order  to  pay  into  Court,  and  for 
an  injunction.  It  was  dismissed  on  the  ground  that  the  lady's 
rights  as  a  Hindoo  widow  justified  her  acts,  and  this  decision  was 
affirmed  in  appeal  to  Her  Majesty  in  Council.  Other  cases,  decided 
in  the  Company ^s  Courts,  have  already  been  cited,  ante  p.  5. 

The  ground  upon  which  suits  have  been  allowed,  the  object  of 
which  has  been  to  obtain  a  declaration  that  the  alienation  by  the 
widow  is  inoperative  as  against  the  heir  who  will  take  after  her  death, 
is  stated  by  Mr.  Justice  Phear  in  a  recent  case  to  be  lest  the  evidence 
should  be  lost  by  lapse  of  time;  as,  for  instance,  where  the  plaintiff 
has  to  prove  that  the  purpose  for  which  the  alienation  was  made  was 
not  one  of  those  which  justify  it.  In  such  a  case  the  Court  allows  a 
person  who  has  an  interest  in  the  inheritance  to  sue  merely  on  the 
prospect  of  future  mischief,  and  to  ask  that  the  legality  or  illegality 
of  the  threatening  act  may  be  decided  at  a  time  when  all  the  neces- 
sary materials  are  at  hand,  and  can  be  availed  of  by  both  parties. 
But  where  this  reason  does  not  exist,  there  will  be  no  declaration. 
Thus,  in  the  case  before  him,  one  D.,  a  Hindoo,  died  possessed  of 
property,  and  leaving  a  widow  and  two  daughters,  R.  and  P.,  and 
a  grandson,  the  son  of  his  daughter  R.  The  widow  succeeded  to 
the  estate  of  a  Hindoo  widow,  and  she  executed  an  ikrarnamah  in 
favor  of  the  grandson,   declaring  him   to  be  the  heir  of  her  late 
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husband,  and  her  own  heir,  and  making  over  all  the  property  to  hira. 
She  however  stated  that  she  retained  possession  during  her  lifetime. 
Some  proceedings  seem  to  have  been  taken  on  this  document  with  a 
view  to  get  the  name  of  the  grandson  substituted  for  that  of  D.  in 
the  Collector's  books.  Afterwards,  the  other  daughter  P.  gave  birth 
to  a  son,  the  plaintiff  in  the  suit,  and  three  days  afterwards  she  died. 
The  plaintiff  on  coming  of  age  instituted  the  suit,  to  have  it 
declared  that  the  ikrarnamah  was  void  as  against  him,  and  to  have 
it  cancelled,  and  for  a  declaration  that  he  was  entitled  by  right  of 
inheritance  to  a  moiety  of  D.'s  estate  after  the  death  of  the  widow. 

It  was  held  that  the  declaration  could  not  be  made  because  the 
validity  of  the  deed  might  be  tried  at  any  time.  Behary  Lall  Moliur- 
war  vs.  Madho  Lall  Shir  Gyawal,  13  B.  L.  R.,  222.  Phear  and 
Morris  JJ.,  April  18th,  1874. 

In  the  case  of  Franputty  Koer  vs.  Lalla  Futteh  Bahadoor,  2  Hay^s 
Rep.  (1863),  p.  608,  Peacock  C.  J.,  and  L.  S.  Jackson  J.,  23rd  March, 
the  plaintiff  sued  to  have  his  title  declared  and  also  his  right  to  possession 
after  the  defendant,  a  Hindoo  widow  having  the  estate  of  a  widow. 
He  had  attempted  to  get  a  declaration  in  the  Company's  Courts  be- 
fore this  Code  had  been  enacted,  but  had  failed  on  the  ground  that 
under  the  law  then  in  force  a  purely  declaratory  suit  of  such  a  nature 
could  not  be  heard ;  the  case  is  reported  in  S.  D.  A.  Rep.,  1856,  p.  494; 
he  now  sued  again,  contending  that  the  15th  section  of  the  Proce- 
dure Code  enabled  the  Court  to  grant  his  prayer,  but  it  w^as  held  by 
Peacock  C.  J.,  and  L.  S.  Jackson  J.,  that  the  section  gave  the  Court  no 
such  power.  The  Chief  Justice  observed  : — "  It  seems  to  us  that  a 
person  cannot  sue  for  a  declaration  of  his  right  unless  he  has  an 
existing  right.  A  mere  contingent  right  which  may  never  have 
existence  is  not  sufficient  to  ground  an  action  under  the  section 
referred  to.  Now,  what  in  the  present  case  is  the  right  on  which 
the  present  suit  is  based?  Accepting  his  statement  as  correct, 
he  is  the  person  to  whom,  if  he  survives  the  defendant  Prau- 
puttee,  the  estates  now  enjoyed  by  her  will  descend  as  heir  to  her 
son,  provided  that  the  plaintiff  be  not  in  the  meantime  disqualified 
to  inherit  according  to  Hindoo  law,  and  that  the  estate  be  not  in 
the  meantime  alienated  by   the  mother  under  some  legal  necessity. 
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This  is  plainly  not  an  existing  right,  but  a  right  in  posse,  the  accruing 
of  which  depends  on  contingencies,  the  occurrence  or  non-occurrence 
of  which  it  is  impossible  to  foresee.  And  who  are  the  persons  to  be 
bound  by  the  decision?  If  the  plaintiff  should  die  in  the  lifetime  of 
the  mother,  even  his  own  son  will  not  be  bound,  because  that  son 
will  come  in,  not  as  heir  of  the  plaintiff,  but  as  heir  of  the  last 
male  proprietor  ;  and  similarly,  on  the  other  side,  the  mother  and  her 
daughter  and  the  daughter's  son,  now  in  existence,  might  be  bound, 
because  they  are  parties  to  the  suit,  but  if  that  son  die  before  his 
grandmother,  his  son  will  not  be  bound,  nor  if  the  daughter  leave 
other  sons  will  they  be  bound.  It  is  evident  that  the  plaintiff  in 
this  case  has  no  actual  existing  right,  which  he  now  seeks  to  main- 
tain, and  also  that  the  decree,  if  given,  can  be  only  binding  on  par- 
ties between  whom  the  question  to  be  decided  may  never  practically 
arise.  The  plaintiff  indeed  would  have  a  right  to  sue,  and  restrain  the 
widow  from  waste,  but  his  right  to  do  this  arises  less  from  the  neces- 
sity of  protecting  his  own  interests  than  from  the  function  vested  by 
the  Hindoo  law  in  the  next  male  heir  of  a  person  whose  estate  de- 
scends to  a  female,  namely,  that  of  protecting  the  estate.  And  it 
is  obvious  that  if  heirs  in  expectancy  were  debarred  from  suing  to 
prevent  waste  until  the  succession  had  actually  accrued,  the  waste 
would,  in  most  cases,  be  past  remedy,  and  the  estate  be  irretrievably 
impaired.  But  in  this  instance,  the  plaintiff's  ground  of  action  was 
no  waste,  either  committed  or  threatened.  It  was  the  alleged  publi- 
cation by  the  defendant  Pranputty  of  a  warasutnama  and  of  petitions 
in  which  her  daughter  Brijnundun  was  described  as  next  heir,  because 
the  son  Ishuree  Nundun,  although  he  survived  his  father,  was  treated 
as  not  having  succeeded  by  reason  of  his  death  during  early  infancy. 
Now,  this  act  ot  Pranputtee^s  was  not  one  which  injured  the  estate 
of  the  plaintiff,  no  legal  force  or  validity  attached  to  it,  nor  was  the 
question  of  Ishuree  Nundun's  succession  one  which  called  for  imme- 
diate adjudication.  This  was  not  a  case  of  setting  up  a  suppositious 
heir  or  a  false  document ;  it  was  simply  one  of  applying  the  Hindoo 
law,  and  the  issue,  whether  an  only  son,  an  infant  who  had  survived 
bis  father,  but  had  died  at  three  years  of  age,  could  inherit  his 
father's  estate  or  not,  could  be  tried  as  well  twenty  years  hence  &s 
now.     We  have  had  it  urged  upon  us  by  the  learned  counsel  for  the 
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respondent,  that  a  Hindoo  male  heir,  while  a  widow  is  in  possession, 
has  a  right  which  is  something  more  than  possible,  is  actuallj 
incohate,  inasmuch  as  he  may  sanction  the  alienations  of  the 
widow,  and  may  indeed  take  the  estate  by  her  gift  or  cession ;  and 
we  have  been  referred  to  the  case  of  S,  M.  Judomonee  Dehea 
vs.  SarodaprosunOy  1  Boulnois,  20.  But  that  decision  goes  no  fur- 
ther than  to  determine  that  the  consent  of  the  next  heir,  then  in 
being,  may  give  validity  to  the  act  of  the  widow,  and  does  not  recoo-- 
nise  in  him  any  independent  right  of  his  own.  And  the  case  which 
has  been  cited  from  the  same  work  at  p.  137,  Rajcoomaree  Dassee 
vs.  Nohocoomar  Midlick,  is,  we  think,  an  authority  in  support  of  an 
opinion  against  making  declarations  of  right  which  cannot  be  conclu- 
sive. We  do  not  mean  to  say  that  the  plaintiff,  if  he  had  alleged 
that  the  widow  claimed  as  heir  to  her  husband,  and  not  as  heir  to 
her  son,  and  had  set  up  a  false  state  of  facts,  which  rendered  it 
important  to  the  interests  of  the  heirs  of  the  son  that  the  question 
should  be  tried  whilst  the  facts  were  fresh  in  the  memory  of  the 
witnesses,  might  not  have  maintained  a  suit  to  obtain  a  declaration 
that  the  widow  took  as  heir  to  her  son  and  not  as  heir  to  her  hus- 
band^ and  that  upon  the  widow's  death,  the  heirs  of  the  son  would 
be  entitled  to  inherit.  But  that  is  not  what  the  plaintiff  asks  for. 
He  seeks  for  a  declaration  of  his  own  rights  before  he  has  acquired 
them ;  he  seeks  to  set  aside  a  document  which  has  no  legal  force  or 
effect,  and  to  restrain  the  widow  from  injuring  the  estate  without 
showing  any  ground  for  the  injunction.  Suppose  A  died  without 
issue,  leaving  a  widow^  a  brother  and  the  son  of  a  deceased  son  of 
a  brother.  Could  the  brother  maintain  a  suit  to  obtain  a  declara- 
tion, that  upon  the  death  of  the  widow  he  would  be  entitled  to  pos- 
session of  A''s  estate  as  heir  to  the  property  ?  It  is  clear  that  the 
Court  could  not  make  any  such  declaration  of  right ;  for  the  brother 
might  die  during  the  lifetime  of  the  widow,  and,  if  he  should  have 
a  son,  the  son  of  the  deceased  brother  would  be  entitled  to  inherit 
as  well  as  his  own  son.  For  the  reasons  above  given,  we  think  that 
the  suit  cannot  be  maintained.^' 

In  Baboo  Jodoo  Nundun  Pershad  Sing  vs.  Mussamut  Nundo 
Kooer,  1  Suth.  W.  R.,  219,  :N"ov.  25th,  1864,  it  was  stated  by  Kemp 
and  Grlover  JJ.,  that  a  suit  for  a  declaratory  decree  under  Section 
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15  of  the  Code  was  premature  on  the  part  of  the  plaintiff,  the  rever- 
sioner, during  the  lifetime  of  the  widow,  as  the  plaintiff's  title  was 
contingent  on  the  death  of  the  widow.  This  case  id  not  very  well 
reported,  and  it  is  not  clear  under  what  circumstances  it  ar6&6,  or 
what  the  Court  was  asked  to  declare. 

In  a  later  case,  decided  by  a  Full  Bench  of  the  High  Court  at 
Calcutta,  the  suit  was  at  the  instance  of  the  reversioner  during  the 
lifetime  of  a  Hindoo  widow  in  possession  of  an  estate,  the  object  was 
to  declare  that  a  conveyance  by  her  was  invalid,  inasmuch  as  it  was 
made  without  legal  necessity,  and  therefore  not  a  binding  conveyance, 
and  it  was  held    that   the   suit  would  lie.     Gobindmonee  Dossee  vs. 
Sham  Lall  By  sack,  decided  on  7th  April  1864.     In  that  case,  which 
is   reported   in    the  B.    L.   R.     Supplemental  Volume,  Full   Bench 
Division,    p.  48,  (S.  C.)    Suth.   F.    B.    Rulings,    165,   Sir    Barnes 
Peacock  C.  J.,  delivered  the  judgment  of  the  Court,  and  after  re- 
ferring to  several  cases   and  opinions  upon  the  peculiar  quality  of  , 
the  estate  of  a  Hindoo  widow,  said  : — "  Upon  the  whole,  after  con- 
sidering all  the  cases  upon  the  subject,   we  are   of  opinion  that  a 
conveyance  by  a    Hindoo  widow,  for  other  than  allowable  causes, 
of  property  which  has   descended  to  her  from  her  husband,  is  not 
an  act  of  waste  which  destroys  the  widow's  estate  and   vests  the 
property  in  the  reversionary  heirs,  and  that   the  conveyance  is  bind- 
ing during  the   widow^s  life.     The  reversionary  heirs  are  not,  after 
lier   death,  bound    by  the  conveyance:  but    they  are  not  entitled, 
during  her  lifetime,   to  recover   the   property,  either  for  their   own 
use  or  for  the    use   of  the   widow,   or  to    compel  the   restoration 
of  it  to   her.     If  the    widow  in   any  case    be  imposed    upon  and 
induced  to  execute  a    conveyance  by  fraud,  the    conveyance  will, 
in   such  a  case,   as   in   all  other  cases  of  fraud,  be  void.      It    has 
been  urged  that  the  reversionary  heirs   may  be  prejudiced   if  they 
cannot   sue    for   the   property     during   the   widow's  life,    for  after 
her  death  it  may  be  difficult   to  procure  the  necessary  evidence    to 
show  that  the  conveyance  was  executed  for  causes  not  allowable ;  and 
that,  in  the  case  of  moveable   property,  such  as  money  or  valuable 
fiecurities,  irreparable  injury  may  be  done  to  the  reversionary  heirs 
by  the  grantees  making   away  with  the  property  during  the  widow's 
life ;  or  in  the  case  of  immoveable  property,  by  committing  waste. 
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But  our  decision  will  not  preclude  the  reversionary  heirs,  even 
during  the  lifetime  of  the  widow,  from  commencing  a  suit  to  declare 
that  the  conveyance  was  executed  for  causes  not  allowable,  and  is, 
therefore,  not  binding  beyond  the  widow's  life,  Nor  will  it  deprive 
the  reversionary  heirs,  during  the  life  of  the  widow,  of  their  remedy 
against  the  grantee  to  prevent  waste  or  destruction  of  the  property, 
whether  moveable  or  immoveable,  in  the  event  of  their  making  out 
a  sufficient  case  to  justify  the  interference  of  thq  Court/' 

See  also  Oodoy  Chand  Jha  vs.  Dhun  Monee  Debia,  8  Suth.  W.  R., 
183,  decided  by  Kemp  and  Seton-Karr  J  J.,  Aug.  7th,  1865,  on  the 
authority  of  Gohindmonee  Dossee  vs.  Sliamlal  Bysalch;  Lalla  Chuttur 
Narain  vs.  Woma  Coomaree,  4  Wym.  167 ;  (S.  C.)  8  Suth.  W.  R., 
273,  Kemp  and  Glover  JJ.,  July  31st,  1867  ;  Bt/hmt  Nath  Roy  vs. 
Grish  Chunder  Mookeojee,  15.  Suth.  W.  R.,  96  ;  Kemp  and  Glover 
J  J.,  Feb.  1st,  1871 ;  and  Skewak  Ram  Roy  vs.  Syad  Mohammed  Shamsul 
Hoda,  3  B.  L.  R.,  196,  (S.  C.)  12  Suth.  W.  R.,  2Q,  Kemp  and  Glover 
JJ.,  7th  June  1869. 

This  last  case  was  distinguished  from  the  case  of  Pranputty 
Koer ;  as  in  that  case  there  had  been  no  alienation  by  the  widow 
but  a  simple  declaration  made  by  her  in  a  warasatnama,  which 
of  course  was  no  evidence  against  the  reversioi^er  and  could  not  bind 
him. 

Markby  J.,  in  the  case  of  Rani  Brohmo  Moyee  vs.  Raja  Annund 
Lall  Roy,  13  B.  L.  R.,  226,  note,  (S.  C.)  19  Suth.  W.  R.,  419,  Markby 
and  Birch  JJ.,  April  17th,  1873,  objected  to  a  statement  in  Kamikha- 
persad  Roy  vs.  Sreemati  Jagodumba  Dasi,  5  B.  L.  R.,  508,  see  p.  519, 
that  the  law,  allowing  such  a  suit,  is  settled,  which  statement  is  attri- 
buted to  him  in  the  report,  and  cites  another  case,  Nohin  Chunder 
Chuckerhutty  vs.  Gurupersad  Dass,  which  points  to  the  opposite  conclu- 
sion, B.  L.  R.,  Sup.  Vol.,  1008.  That  case  was  decided  on  April  17th, 
1868,  by  a  Full  Bench,  consisting  of  Peacock  0.  J.,  Seton-Karr,  L.  S. 
Jackson,  Phear,  and  Macpherson  JJ.,  on  a  reference  from  Mitter  J. 
The  question  was  whether,  if  a  Hindoo  dies  leaving  a  female  as 
his  heir-at-law,  the  reversionary  heirs  have  a  fresh  cause  of  action  in 
regard  to  the  estate  of  the  ancestor  at  the  time  of  the  death  of  the 
female  heir,  or  whether  they  are  barred  by  limitation  if  the  female 
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heir  would  have  been  barred.  Sir  Barnes  Peacock,  who  also  spoke 
for  Mr.  Justice  Seton-Karr,  after  referring  to  the  case  of  Doe  d. 
Colly  Boss  Boss  vs.  Debnarain  Koberauj,  Fulton,  329,  decided  by  Sir 
John  Grant  in  the  Supreme  Court,  October  30th,  ISlS,  and  in  which 
his  Lordship  did  not  think  that  the  grounds  of  the  decision  were  very 
clearly  expressed,  cited  that  of  Goluch  Maney  Dahee  vs.  Diggiimber 
Ley,  2  Boulnois,  193,  where  Sir  Lawrence  Peel  says  ^^it  has  been  in- 
variably considered  for  many  years  that  the  widow  (speaking  of  the 
widow  succeeding  as  heir)  fully  represents  the  estate  ;  and  it  is  also 
the  settled  law  that  adverse  possession  which  bars  her,  bars  the  heir 
also  after  her,  which  would  not  be  the  case  if  she  were  a  mere  tenant 
for  life  as  known  to  the  English  Law.^'  His  Lordship  also  cited  the 
Shivagunga  case,  9  Moo.  I.  A.,  539,  as  deciding  that,  in  the  absence  of 
fraud  or  collusion,  a  decision  against  the  widow,  with  regard  to  her 
deceased  husband's  estate,  would  be  binding  upon  the  reversionary 
heirs,  and  the  case  of  The  Collector  of  Masulipatam  vs.  Cavaly  Vencata 
Narrainapah^  8  ih.^  550,  where  it  was  said  that  comparing  a  Hindoo 
widow  to  a  tenant  for  life  was  calculated  to  mislead,  and  he  went  on 
to  examine  the  nature  of  the  estate  of  the  Hindoo  widow  by  reference 
to  the  Daya-bhaga,  to  Menu,  and  to  Mr.  Colebrooke's  Hindoo  law, 
and  concluded  that  the  reversionary  heir,  who  was  bound  by  a  deci- 
sion against  a  widow  respecting  the  subject  matter  of  the  inheritance, 
is  also  barred  by  limitation,  if,  without  fraud  or  collusion,  the  widow 
is  barred.  But  he  added  '^  the  reversionary  heirs  have  a  right, 
although  they  may  never  succeed  to  the  estate,  to  prevent  the  widow 
from  committing  waste ;  and  I  have  no  doubt  that  if  a  proper  case 
were  made  out,  reversionary  heirs  would  have  a  sufficient  interest,  a& 
well  as  creditors  of  the  ancestor,  by  suit  against  the  widow  and  the 
adverse  holder,  to  have  the  estate  reduced  into  possession,  so  as  to 
prevent  their  rights  from  becoming  barred  by  limitation."  Mr.  Justice 
L.  S.  Jackson,  Mr.  Justice  Phear,  and  Mr.  Justice  Macpherson  deli- 
vered separate  judgments,  but  did  not  differ  from  the  conclusion 
arrived  at  by  the  Chief  Justice  (see  ^%o  post.  p.  40). 

The  result  appears  to  be  that,  although  a  declaration  can  be  made 
at  the  suit  of  the  reversioners,  where  the  evidence  is  in  danger  of 
being  lost  by  lapse  of  time,  and  alienations  can  be  set  aside  during 
the  lifetime  of  the  widow,  except  so  fur  as  they  affect  her  own  so- 
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called  life  interest,  possession  of  the  estate  will  not  be  given, 
and  the  right  of  the  next  heir  to  sue  depends  upon  the  answer 
to  the  question  whether  the  widow  incurred  the  debt  under  legal 
necessity.  See  too  Musst.  Sliiho  Koeree  vs.  Joogun  Sing,  8  Suth. 
W.  R,  155,  Kemp  and  Glover  JJ.,  8th  July  1867  ;  Haradun  Naug 
vs.  Issur  Chunder  Bose,  6  Suth.  W.  E..,  222,  Bayley  and  Shumboo- 
nath  Pundit  J  J.,  September  11th,  1866;  Shurrut  Chunder  Sein  vs. 
Motlioranath  PudalicJc,  7  Suth.  W.  R.,  303,  Bayley  and  Shumboo- 
nath  Pundit  JJ.,  March  27th,  1867;  Hurrish  Chunder  Sein 
LushJcer  vs.  Bromo  Moyee  Dossia,  5  Suth.  W.  R.,  131,  Phear  and 
Glover  J  J.,  March  6th,  1866;  Bistohehari  Sahoy  vs.  Lola  Biajnath 
Prasad,  7  B.  L.  R.,  213,  Kemp  and  Glover  JJ.,  14th  June  1871. 

In  the  case  of  Brinda  Dabee  Chowdhrain  vs.  Pearee  Lall 
Chowdhryy  9  Suth.  W.  R.,  460,  Macpherson  J.  appears  to  have 
thought  that  such  a  suit  would  not  lie,  but  it  does  not  appear  that  the 
earlier  case  of  Pranputty  Koer  vs.  Lallah  Futteh  Bahadoor  [ante 
p,  31)  was  brought  to  the  notice  of  the  Court,  and  the  decision 
is  accounted  for  on  that  ground  by  Markby  J.  in  5  Bengal 
L.  R.,  518. 

A  daughter  can  in  the  same  way  have  a  declaration  in  the  life- 
time of  her  mother,  that  the  alienation  (not  justified)  by  the  mother 
is  void,  and  that  she,  as  the  rightful  heir  on  the  death  of  her  mother, 
will,  as  against  the  auction-purchaser,  be  entitled  to  the  property. 
Jeswun  Ram  vs.  Musst,  Rootitaj  N.  W.  P.  H.  C.  Rep.,  241,  Turner 
and  Spankie  JJ.,  December  3rd,  1866. 

But  the  Court  will  exercise  its  discretion  in  making  declarations 
of  this  character,  thus  in  Musst.  Doolhun  Jankee  Kooer  vs.  Lall 
Beharee  Roy^  19  Suth.  W.  R.,  32,  Couch  C.  J.,  and  Ainslie  J.,  December 
16th,  1872,  which  was  a  suit  to  obtain  possession  of  an  8-anna  share 
in  land,  and  to  set  aside  a  Zur-i-peshgee  deed  for  Rs.  799.  The 
plaintiff  failed  in  this  suit,  and  then  asked  the  Court  to  make  a 
declaration  that  the  deed  which  was  made  by  Hindoo  women  was 
void  as  against  him.  The  deed  had  been  executed  nine  years.  The 
Court  declined  to  do  this,  holding  that  it  had  a  discretion.  See  also 
Bahoo  Mottee  Lall  vs.  Ranee,  8  Suth.  W.  R.,  64,  Peacock  C.  J.,  and 
Loch  J.;  June  20th,  1867. 
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The  right  to  sue  to  have  it  declared  that  an  alleged  adoption  is 
invalid  seems  to  stand  much  upon  the  same  ground  as  the  right  to  ask 
for  a  declaration  that  a  transfer  by  the  widow,  made  without  legal 
necessity,  is  not  binding  beyond  her  lifetime. 

The  case  of  Bi^ojo  KisJioree  Dassee  vs.  Sreenath  Bose,  9  Suth. 
TV.  R.,  463,  Peacock  C.  J.,  and  Hobhouse  J.,  14th  April  1868, 
was  a  suit  to  have  an  adoption  declared  invalid ;  the  suit  was  brought 
however  by  one  who  although  a  member  of  the  family  was  not 
the  next  heir  ;  the  next  heirs  had  expressed  their  consent  to  the  suit, 
but  it  was  held  that  no  declaration  could  be  made  at  the  suit  of  the 
plaintiff,  who  was  in  the  position  of  a  stranger.  Peacock  C.  J.,  in 
,  delivering  judgment,  referred  to  the  case  of  Cazee  Muzhur  Hossain  vs. 
Dino  Bundo  Sen,  1  Bourke's  Reports,  p.  8,  where  Mr.  Justice  Phear  had 
held  that  a  declaration  will  not  be  made  at  the  instance  of  a  stranger, 
and  the  Chief  Justice  added  : — "It  mi^jht  be  verv  reasonable,  at  the 
instance  of  a  presupmtive  heir  whose  estate  would  not  accrue  until 
the  death  of  the  widow,  to  try  whether  an  adoption  made  by  the 
widow  was  valid  or  not,  and,  upon  proof  of  the  invalidity  of  the 
adoption,  to  declare  that  it  was  invalid.  In  such  a  case,  if  the  rever- 
sionary heirs  should  be  compelled  to  wait  until  the  death  of  the  widow, 
before  they  could  get  the  question  tried  as  to  the  validity  of  the  adop- 
tion, they  might  have  to  wait  until  after  all  the  witnesses  who  could 
prove  its  invalidity  were  dead,  for  the  widow  might  outlive  all  the 
witnesses.  Such  a  suit  might,  we  apprehend,  be  maintained  by  the 
presumptive  reversionary  heirs  for  the  benefit  of  the  persons  whether 
themselves  or  others  who  might  be  the  heirs  of  the  husband  at  the  time 
of  the  widow's  death,  in  the  same  way  as  the  presumptive  reversionary 
heirs  may  sue  to  restrain  a  widow  from  committing  waste,  although 
if  the  widow  should  survive  them,  they  would  sustain  no  injury  by  the 
waste.  It  is  unnecessary  for  the  Court  now  to  determine  whether,  if 
in  such  a  case  the  defendant  should  succeed  in  establishing  the  validity 
of  the  adoption,  the  decree  would  not  be  binding  upon  the  persons 
who  might  eventually  succeed  upon  the  death  of  the  widow,  in  the 
same  manner  as  a  decree  against  the  widow  respecting  the  rights  of 
her  husband  in  an  estate  is  binding  upon  the  reversionary  heirs.  It 
has  been  decided  that  such  a  decree  is  binding  upon  the  reversionary 
heirs  in  Banee  Sumo  Moyee's  case,  2  Suth.  W.  R.,  page  13.    This  of 
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course  is  on  the  assumption  that  the  suit  is  honestly  brought  and 
conducted." 

Where,  however,  the  widow,  after  adopting  the  child,  remained 
herself  in  possession,  although  she  assumed  the  position  of  guardian 
to  the  infant,  it  was  thought  that  such  a  suit  was  premature, 
Ranee  Bromo  Moyee  vs.  Rajah  Anund  Lall  Roy,  13  B.  L.  R., 
225,  note  (8.  C.)  19  Suth.  W.  R.,  419,  Markby  and  Birch  J  J., 
April  17th,  1873. 

The  result  of  these  decisions  also  seems  to  be,  that  where  the  evi- 
dence is  likely  to  be  lost  by  delay,  a  suit  may  be  brought  to  obtain  a 
declaration  that  an  adoption  of  a  son  by  a  Hindoo  widow  is  invalid, 
that  the  reversioner  may  sue  with  this  object,  but  that  he  cannot 
recover  possession  of  the  property  in  such  a  case  during  the  widow's 
lifetime.  Thus,  in  the  case  of  Srinath  Gangopadhya  vs.  Malieschandra 
Roy,  4  Bengal  L.  R.  (F.  B.),  3,  the  suit  was  brought  to  set  aside  an 
adoption  made  by  the  widow  of  Sadasib  Roy  as  invalid,  wanting  the 
consent  of  the  husband,  ancf  to  recover  certain  landed  property.  The 
plaintiff  stated  that  the  cause  of  action  arose  on  the  death  of  the 
widow,  and  brought  his  suit  five  years  after  that  event  occurred. 
The  question  was  whether  he  was  barred  by  the  Act  of  Limitation, 
the  adoption  having  taken  place  37  years  before  the  death  of  the 
widow,  and  the  adopted  son  having  been  then  put  into  possession  by 
the  widow.  It  was  held  by  a  Full  Bench  that  in  this  case  the  cause  of 
action  had  accrued  on  the  widow^s  death.  Peacock  C.  J.  said  : — '^  In 
coming  to  this  conclusion,  I  do  not  mean  to  say  that  a  reversionary 
heir  mio^ht  not  have  a  cause  of  action  durinor  the  widow's  life  to  set 
aside  an  invalid  adoption,  but  that  would  be  in  the  nature  of  a 
declaratory  suit." 

The  point  regarding  the  law  of  limitation  was  decided  in 
accordance  with  the  judgment  of  a  Full  Bench  in  the  case  of  Nohin 
Chunder  Chuckerhutty  vs.  Issur  Chunder  ChucJcerhutty,  9  Suth.  W.  R., 
505,  Peacock  C.  J.,  Seton-Karr,  L.  S.  Jackson,  Phear,  and  Macpherson 
J  J.,  April  29th,  1868.  In  that  case  R.,  a  Hindoo,  died,  leaving  two 
sons,  two  daughters,  and  a  widow.  The  two  sons  died  without  issue 
in  the  lifetime  of  the  widow,  and  on  their  death  their  respective  estates 
descended  to  the  widow  as  heir.  The  two  daughters  each  had  a  son 
or  sons,  who  upon  the   death  of  the  widow  succeeded  to  the  estate  of 
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their  uncles.  After  the  death  of  the  sons  of  R.,  however,  a  stranger 
had  entered  on  the  property,  and  the  widow  never  took  possession. 
The  widow  died,  and  the  question  was  whether  the  sons  of  the 
daughters  could  sue  the  stranger  to  obtain  possession ;  if  their  cause 
of  action  arose  on  the  death  of  the  widow,  they  could  do  so,  otherwise 
they  were  barred  by  the  Limitation  Act.  It  was  held  that  the  suit 
was  barred,  on  the  ground  that  the  cause  of  action  accrued  to  the 
widow.  Had  she  sued,  the  reversionary  heir  would,  on  the  authority  of 
the  Shiva  Gunga  case  (aiite,  p.  29),  have  been  bound  by  the  decision 
in  the  suit  (see  also  ante  pp.  35  and  36).  In  the  case  of  an  improper 
alienation  by  the  widow  on  the  other  hand,  she  has  no  cause  of  action 
against  the  purchaser,  he  would  have  a  right  to  possession  during  her 
lifetime,  and  the  reversioner  would  be  able  to  count  from  her  death  in 
a  suit  to  eject  the  purchaser.  See  also  Rajkishor  Dutt  Roy  vs.  Girisk 
Chandra  Roy,  4  B.  L.  R.,  A.  C,  136,  Phear  and  Mitter  JJ.,  February 
14th,  1870 ;  Haradun  Naug  vs.  Issur  Chunder  Bose,  6  Suth.  W.  R., 
222,  Bayley  and  Shumboonath  Pundit  J  J.,  September  11th,  1866. 

The  reversionary  heir  might  sue  the  widow  and  the  adverse 
holder  to  have  the  estate  reduced  into  possession,  so  as  to  prevent 
their  rights  from  becoming  barred  by  limitation,  per  Peacock  C.  J. 
in  9  Suth.  W.  R.,  508.  A  suit  of  this  nature  was  EadJia  Mohan  Dhar 
vs.  Ram  Das  Dey,  3  B.  L.  R.,  362,  Bayley  and  Hobhouse  JJ., 
August  11th,  1869.  There  on  the  death  of  a  Hindoo  his  widow 
took  his  property  for  the  estate  of  a  Hindoo  widow,  until  A.  claimed 
it  as  his  own.  She  thereupon  gave  it  up  to  A.,  who  had  threat- 
ened her  with  legal  proceedings.  It  was  held  that  the  reversioners 
could  sue  to  have  it  declared  that  the  property  was  part  of  the  estate 
of  the  deceased  husband,  and  that  point  having  been  found  in  the 
affirmative,  the  Court  of  Appeal  ordered  a  decree  to  be  passed,  and 
directed  the  Court  below  to  appoint  a  manager,  to  collect  the  assets 
pf  the  estate,  to  account  for  them  to  the  Court,  and  the  Court  was 
directed  to  hold  them  in  such  a  secure  way  as  might  be  legal  and 
proper  for  the  ultimate  benefit  of  the  heirs  of  the  estate  succeeding  on 
the  death  of  the  widow. 

But  the  plaintiff  must  show  some  right  to  possession  on  the 
adoption  being  declared  invalid ;  thus  the  case  of  Ranee  Rajessoree 
Koonwar  vs.  Maharanee  Indurjeet  Koonwar^  6  Suth.  W.  R.,  1,  Pea- 
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cock  C.  J.,  Bayley  and  E.  Jackson  JJ.,  June  12th,  1866,  was  a  suit 
brought  to  recover  possession  with  mesne  profits  of  certain  zemindaries 
and  other  property,  and  for  setting  aside  a  deed  of  adoption  alleged 
to  be  forged,  and  which  would  stand  in  the  way  of  plaintiflTs  claims 
to  part  of  the  property.  The  plaintiff  failed  to  make  out  her  right 
to  possession  and  mesne  profits,  but  contended  that  she  could  abandon 
that  part  of  the  case  and  maintain  that  part  which  asked  for  a  decla- 
ration that  the  adoption  was  invalid.  But  it  was  held  that  she  could 
not  do  this,  she  would  not  be  entitled  to  possession  whether  the 
adoption  was  valid  or  invalid,  and  see  also  Brojo  Kishoree  Dassee  vs. 
Sreenath  Bose,  9  Suth.  W.  R.,  463,  Peacock  C.  J.,  and  Hobhouse  J., 
April  14th,  1868. 

In  Sreenarain  Milter  vs.  S,  M.  Kissen  Soondert/  Dassee,  11  B. 
L.  R.,  190,  the  Judicial  Committee  of  the  Privy  Council  held,  revers- 
ing the  decision  of  the  High  Court  at  Fort  William,  reported  at  page 
279  of  Vol.  2  of  the  same  reports,  that  a  declaratory  decree  could 
not  be  made  in  a  suit  brought  by  the  widow  of  a  Hindoo  to  cancel 
certain  documents  made  by  herself  and  by  the  father  of  a  boy  purport- 
ing to  take  and  give  him  in  adoption.  This  case  stands  of  course 
upon  a  different  footing  from  a  suit  by  the  reversioner  ;  it  is  reported 
under  the  name  of  Nogendro  Chunder  Mitter  vs.  S.  M.  Kissen  Soon- 
dery  Dassee j  in  19  Suth.  W.  K,  133,  Nogendro  Chunder  Mitier  being 
the  child  who  was  adopted.  It  is  stated  in  the  judgment  of  the  Judicial 
Committee  in  both  reports  that  the  child  was  no  party  to  the  suit. 
The  name  of  the  case  is  perhaps  wrongly  given,  aad  it  is  a  point  of  some 
importance,  for  the  fact  of  Nogendro  Chunder's  not  being  a  party  was 
one  of  the  grounds  on  which  the  Committee  thought  that  the  declara- 
tion should  not  be  made.  There  were  other  grounds,  however,  on 
which,  in  the  exercise  of  its  discretion,  the  Court  was  held  to  be  free 
to  refuse  to  interfere.  The  Committee  observe  '^  it  is  not  a  matter  of 
absolute  right  to  obtain  a  declaratory  decree.  It  is  discretionary  with 
the  Court  to  grant  it  or  not,  and  in  every  case  the  Court  must 
exercise  a  sound  judgment  as  to  whether  it  is  reasonable  or  not  under 
all  the  circumstances  of  the  case  to  grant  the  relief  prayed  for. 
There  is  so  much  more  danger  in  India  than  here  (in  England) 
of  harassing  and  vexatious  litigation,  that  the  Courts  in  India  ought 
to  be  most  careful  that  mere  declaratory  suits  be  not  converted  into 
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a  new  and  mischievous  source  of  litigation."  In  this  case  the 
principle  of  the  decisions  of  the  Court  of  Chancery  upon  the  15th 
and  16th  Yict.,  c.  ^^,  s.  50,  adopted  in  RooJce  vs.  Lord  Kensington, 
2  K.  and  J.,  753,  namely,  that  the  plaintiff  was  not  entitled  to  a 
declaration  unless  he  would  be  entitled  to  consequential  relief, 
if  he  asked  for  it,  was  held  to  apply  to  the  15  th  Section  of  the 
Code  of  Civil  Procedure,  and  it  was  added  that  if  the  Court  below 
exercises  its  discretion  the  Court  of  Appeal  should  not  on  light 
groimds  interfere  with  its  exercise.  This  case  therefore  shows  that 
there  were  weighty  grounds  on  which  the  decision  of  the  Court  below 
ought  to  be  reversed,  and  those  grounds  are  expressed  in  the  passage 
which  has  been  quoted. 

The  Limitation  Act,  IX  of  1871,  follows  the  same  principles. 
Thus,  the  period  of  limitation  begins  to  run  from  the  date  of  aliena- 
tion when  the  suit  is  brought  during  the  lifetime  of  a  Hindoo  widow 
by  a  Hindoo  entitled  to  possession  of  land  on  her  death  to  have  the 
alienation  made  by  the  widow  declared  to  be  void  except  for  her  life, 
Schedule  2,  No.  124,  and  see  Bishonath  Surmah  vs.  S.  M.  ShusJiee 
MooJchee,  20  Suth.  W.  R.,  1,  L.  S.  Jackson  and  Dwarka  Nath 
Mitter  J  J.,  April  24th,  1873.  The  time  begins  to  run  when  the 
widow  dies,  when  the  suit  is  brought  by  a  Hindoo  entitled  to  im- 
moveable property  on  the  death  of  a  Hindoo  widow,  ib.,  No.  142,  and 
from  the  date  of  the  adoption  (or  at  the  option  of  the  plaintiff,  the 
date  of  the  death  of  the  adoptive  father)  where  the  suit  is  to  set 
aside  an  adoption,  ib..  No.  129,  thus  recognizing  a  suit  barely  to  set 
aside  the  sale  or  the  adoption,  which  would  result  in  a  declaration, 
and  for  the  time,  no  more. 

A  son  of  a  Hindoo,  subject  to  the  Mitackshera  Law,  acquires,  on 
his  birth,  a  vested  interest  in  the  ancestral  property.  Mitackshera,  c.  1 ,  s. 
1,  paras.  3,  23,  24,  27,  although  the  father  may  alienate  the  property  in 
a  season  of  distress,  for  the  sake  of  the  family  and  especially  for  pious 
purposes,  i6.,  s.  28.  It  was  thought  by  Sir  Thomas  Strange,  vol.  I, 
Hindoo  Law,  p.  179,  that  a  son  could  not  compel  his  father  to  divide 
the  property,  although  in  a  later  passage,  p.  184,  he  states  that  in  the 
provinces  dependent  on  the  Government  of  Madras,  and  elsewhere 
in  the  peninsula,  the  right  of  the  son  to  exact  partition  of  ancestral 
property,  independent  of  the  will  of  the  father,  appears  authorized, 
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but  not  without  the  existence  of  circumstances  to  warrant  the 
measure,  such  as  the  father  having^  become  superannuated,  and  the 
mother  past  childbearing,  the  sisters  also  married,  the  father  entering 
into  religion,  or  his  degradation  from  caste. 

His  son,  Mr.  Justice  Strange,  says,  in  his  Manual  of  Hindoo 
Law,  Section  238,  that  '^  sons  may,  at  their  will,  and  irrespective  of 
all  circumstances,  compel  their  father  to  divide  with  them  the  ancestral 
property ;  and  he  cites  the  following  passages  from  the  Mitackshera 
as  his  authorities,  c.  1,  s.  5,  para.  8  : — "  Thus,  while  the  mother  is 
capable  of  bearing  more  sons,  and  the  father  retains  his  worldly 
affections  and  does  not  desire  partition,  a  distribution  of  the  grand- 
father's estate  does  nevertheless  take  place  by  the  will  of  the  son." 
And  para.  11  : — "  Menu  likewise  shows  that  the  father,  however  reluc- 
tant, must  divide  with  his  sons,  at  their  pleasure,  the  effects  acquired 
by  the  paternal  grand-father,  &c.''  The  reference  in  Colebrooke's 
translation  of  the  Mitackshara,  Calcutta,  1810,  is  to  Menu,  chapter  9, 
V.  209,  ^^  and  if  a  son,  by  his  own  efforts,  recover  a  dehi  or  property 
unjustly  detained,  which  could  not  be  recovered  before  h^  his  father, 
he  shall  not,  unless  by  his  free  will,  put  it  into  parcenary  with  his 
brethren,  since  in  fact  it  was  acquired  by  himself,'^  which  is  rather  an 
exception  to  the  rule  than  an  authoritj''  in  support  of  it.  The  proposi- 
tion is  moreover  directly  contradicted  in  v.  104  of  the  same  chapter  of 
Menu,  "  after  the  death  of  the  father  and  the  mother,  the  brothers, 
being  assembled,  may  divide  among  themselves  the  paternal  and 
maternal  estate ;  but  they  have  no  power  over  it,  while  their  parents 
live,  unless  the  father  choose  to  distribute  it.'''*  These  references  are 
from  Sir  Wm.  Jones'  translation,  and  the  italics  indicate  the  gloss  of 
Culliica.  The  authority  of  the  Mitackshara,  however,  now  prevails, 
and  the  right  of  a  son  to  a  partition  against  the  will  of  the  father 
has  been  established  by  judicial  decision.  Ndgalinga  Mudah  vs. 
Subhiramaniya  Mudah,  1  Madras  H.  C.  E,ep.,  77.  Scotland  0.  J., 
and  Bittleston  J.,  November  24th,  1862.  It  has  also  been  held  that 
the  son  has  a  right  to  sue  to  have  a  will  made  by  the  father  to  his 
prejudice  set  aside,  Sudanund  Mohapattur  vs.  Bonomallee  ^  others,  Mar- 
shall, 317,  Campbell  and  Shumboonath  Pundit  J  J.,  February  28  th, 
1863,  a  case  governed  by  the  Mitackshara  Law.  This  suit  was  brought 
and  decided  during  the  lifetime  of  the  father.     After  his  death  and 
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the  death  of  Bonomallee,  who  was  another  son,  the  plaintiff  brought 
another  suit  for  the  property  against  the  widow  of  the  deceased 
father.  This  suit  ultimately  went  up  on  appeal  to  the  Judicial 
Committee,  and  their  Lordships  expressly  recognized  the  right  of 
the  plaintiff  to  sue  to  cancel  the  will,  which  had  been  published  and 
filed  in  the  Collector's  Court,  and  to  set  aside  an  adoption,  the  suit 
being  brought  by  the  son  in  the  father's  lifetime,  Sooijomonee  Dabee 
vs.  Suddanund  Mohapatter,  12  B.  L.  E..,  304,  see  p.  311,  where  the 
Judicial  Committee  refer  with  approval  to  the  decision  of  Steer  and 
Morgan  JJ.,  in  the  case  of  Kanth  Narain  Singh  vs.  Prem  Loll 
Taurey,  3  Suth.  W.  R.,  102,  June  22nd,  1865.  In  the  opinion  of 
the  Judicial  Committee,  the  Court  had  power  to  substitute,  with 
the  consent  of  the  parties,  such  a  declaration  for  the  relief  specifically 
asked  for,  vis.,  the  cancellation  of  the  will. 

The  cause  of  action  in  a  suit  to  set  aside  the  alienation  by  the 
father  was  held  to  accrue  when  the  alienation  was  complete  and 
possession  was  taken,  Aghori  Ramasarg  Sing  vs.  Cochrane,  5  B.  L.  R.., 
Apx.  14,  Norman  and  Dwarkanath  Mitter  JJ.,  April  20th,  1870 ; 
Haja  Ram  Tewari  vs.  Latchman  Persaud,  8  Suth.  W.  R.,  15,  Peacock 
C.  J.,  Trevor,  Loch,  L.  S.  Jackson,  and  Macpherson  JJ.,  June  7th, 
1867,  and  see  the  Limitation  Act,  IX  of  1871,  Schedule  2,  No.  125. 

Again,  it  has  been  held  that  a  declaratory  decree  should  not  be 
made  when  the  plaintiff  is  in  possession  of  all  the  rights  that  he  seeks 
to  establish,  Bachun  Ali  vs.  Dewan  AIL,  11  Suth.  W.R.,  376.,  Bay  ley 
and  Hobhouse  JJ.,  16th  April  1869. 

In  Gopee  Lall  vs.  Mohunt  Bhugwan  Doss,  12  Suth.  W.  R.,  7, 
Kemp  and  Glover  JJ.,  2nd  June  1869,  a  younger  brother  sued  for  a 
declaration  that  he  was  joint  proprietor  of  family  property;  the 
property  was  registered  in  the  Collectorate  (for  revenue  purposes) 
in  the  name  of  the  eldest  brother : — the  plaintiff  had  only  lately 
attained  majority,  and  the  property  was  apparently  joint  family  pro- 
perty. The  claim  was  rejected,  and  the  declaration  refused  on  the 
ground  that  the  plaintiff  might  have  applied  to  the  Collector  for  a 
separate  revenue  assessment. 

In  this  case  the  fact  of  the  elder  brother  being  registered  as  pro- 
prietor was  not  inconsistent  with  the  rights  of  the  younger. 
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In  Foolhashee  Kowar  vs.  Arjun  Sahoo,  12  Suth.  W.  R.,  134, 
Kemp  and  Glover  JJ.,  7th  July  1869,  the  plaintiff  was  the  holder 
of  an  estate  called  Sheopore.  The  defendant  was  the  holder  of 
a  quarter  share  in  a  neighbouring  estate  called  on  the  Collector's 
rent-roll  Buhurampore  Zumeen  Goburdhunpore  alias  Sheopore. 
The  defendant  applied  for  a  butwarrah  (partition)  of  his  share  in 
the  latter  mouzah.  This  application  was  not  opposed  by  the  other 
co-sharers  of  that  mouzah,  and  the  Collector  ordered  the  butwarrah 
to  be  made.  On  this  the  plaintiff,  apparently  apprehensive  that 
the  land  belonging  to  his  estate  of  Sheopore  would  be  incorporated 
by  the  butwarrah  proceedings  with  the  lands  of  the  defendant's 
mouzah,  applied  to  the  Collector  to  have  it  declared  that  Sheopore 
had  nothing  to  do  with  the  defendant's  mouzah,  and  the  Collector 
made  an  order  to  that  effect,  which  was  subsequently  affirmed  by 
the  higher  revenue  authorities.  The  plaintiff,  not  satisfied  with  this, 
sued  in  the  Civil  Court  for  a  declaration  of  his  right  to  Sheopore, 
stating  certain  boundaries,  and  for  a  declaration  that  the  defendant 
had  a  quarter  share  in  the  other  mouzah  within  certain  boundaries. 
It  was  held  that  no  such  declarations  could  be  made. 

In  the  case  of  Sheik  Jan  Ali  vs.  Khonhar  Ahdur  KuJima, 
6,  Bengal  L.  R.,  154  (S.  C),  14  Suth.  W.  B.,  420,  December  7th, 
1870,  Bayley  and  Paul  JJ.,  the  plaintiff  stated  that  he  was  in 
possession  of  certain  lands  by  virtue  of  his  purchase  from  the 
defendant  No.  2 ;  that  he  under- let  the  lands  to  defendants  Nos.  1 
and  3,  and  received  kabooliats  from  them  ;  that  the  rents  having  fallen 
into  arrears,  he  attached  the  crops  raised  on  the  lands ;  that  the 
tenants  disputed  the  attachment,  and  it  was  ordered  to  be  taken  off; 
that  subsequently  the  tenants  brought  an  action  against  their  landlord, 
the  plaintiff,  for  an  alleged  illegal  distress,  and  they  recovered 
damages  against  him ;  that  in  the  last  proceeding  the  defendant  No.  4 
presented  a  petition  in  which  he  stated  that  he  was  the  owner  of  the 
lands,  the  crops  whereof  had  been  attached,  and  this  objection  of 
ownership  affected  the  plaintifTs  title  by  throwing  a  cloud  over  it, 
and  thereupon  the  plaintiff  became  entitled  to  sue  in  the  Civil  Court 
for  the  declaration  of  his  title  and  confirmation  of  his  possession. 
The  plaintiff  obtained  a  decree,  declaring  his  ownership  and  possession 
in  both  the  Lower  Courts.     From  this  decree  the  defendant  appealed 
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specially  to  the  High  Court,  on  the  ground,  amongst  others,  that  the 
plaint  did  not  disclose  any  cause  of  action,  and  this  objection  was 
allowed.  Mr.  Justice  Paul  stated  in  delivering  judgment : — *^  If 
bare  allegation  of  ownership  were  sufficient  for  the  purposes  of 
such  a  suit,  then  immediately  on  a  demand  being  made  by  A.  upon 
B.  for  the  delivery  to  him  as  owner  of  the  possession  of  property 
then  in  the  occupation  of  B.,  B.  would  be  entitled  to  come  into 
a  Court  and  have  his  rights  declared,  and  possession  confirmed 
against  A.  It  is  quite  clear  that  such  a  suit  in  anticipation  of 
a  threatened  ejectment  will  not  lie ;"  and  he  quotes  a  decision  of 
the  Judicial  Committee  of  the  Privy  Council  as  showing  the 
principle  which  enables  parties  to  sue  to  have  their  proprietary  rights 
declared,  on  the  ground  that  their  title  has  been  affected  prejudicially 
by  the  acts  of  others ;  and  he  says  : — "  There  must  exist  in  the  case 
something  either  in  the  nature  of  an  invasion  of  some  right  or  in 
the  shape  of  an  impediment  or  obstacle  in  the  way  of  full  enjoy- 
ment of  proprietary  right  to  found  a  claim  to  a  declaratory  relief; 
but  a  mere  allegation  or  a  mere  threat  without  action  taken  or 
founded  upon  it  will  not  be  sufficient  to  enable  a  party  to  sue  for 
a  declaration  of  his  right  and  title."  He  further  referred  to  the  case 
of  Golvin,  Cowie  ^  Co,  vs.  Elias,  2  Bengal  L.  K,  A.  C,  212,  January 
13th,  1869.  Mr.  Justice  Bay  ley  agreed  with  Mr.  Justice  Paul  in 
admitting  the  objection  taken  on  special  appeal. 

The  case  decided  by  the  Judicial  Committee  of  the  Privy 
Council,  and  on  which  Mr.  Justice  Paul  laid  particular  stress,  was  the 
case  of  the  Maharajah  Eajundur  Kishwar  Sing  vs.  Sheopursun  Misser^ 
10  Moore's  Ind.  App.,  438.  In  this  case  the  plaintiff  sued  for  rent  of 
certain  mouzahs,  held  of  him  by  the  defendant  under  a  pottah  and 
kabooleat,  the  defendant  denied  the  kabooleat,  and  set  up  another  title, 
a  Bhakee  Birt  tenure,  which  the  plaintiff  sought  to  set  aside.  The 
plaintiff  alleged,  to  use  the  words  of  Lord  Chelmsford  in  giving 
judgment,  "that  the  plaintiff  sues  not  summarily,  but  in  due  form, 
for  possession  of  certain  mouzahs  which  it  describes  by  names  and 
boundaries,  which  it  alleges  to  be  his  hereditary  property  ;  and  also 
to  recover  certain  arrears  of  rent,  *  *  *  *  i^y  the  annulment 
of  a  summary  award  of  the  Deputy  Collector  of  the  district  of 
Chumparun,  dated  the  29th  of  May  1854,  and  by  the  cancellation 
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of  a  letter  affirming  the  Bhakee  Birt  tenure,  dated  the  17th  of  the 
month  of  Assin  1232  ;"  and  he  adds  : — •"  This  specification  of  the 
causes  of  suit  is  accompanied  with  statements  of  the  falseness  of 
the  claim  to  the  Bhakee  Birt  tenure,  of  the  dano-er  which  the 
plaintiff  apprehends  to  his  proprietary  title  from  the  summary- 
decision  above  mentioned,  that  its  annulment  is  impossible  without 
a  regular  suit,  and  he  concludes  the  paragraph  by  stating  that  he 
sues,  therefore,  for  the  reversal  of  the  summary  award,  the  confirma- 
tion of  his  proprietary  interest  and  possession,  and  the  refutation  of 
the  allegations  of  the  defendant  respecting  the  Bhakee  Birt  tenure." 

His  Lordship  then  goes  on  to  show  what  right  the  plaintiff  sought 
to  establish.  "  In  this  suit  the  plaintiff's  title  is  one ;  it  is  his  pro- 
prietary right  as  zemindar.  We  must  look  to  the  plaintiff's 
admitted  title  as  zemindar  and  to  the  interference  with  such  title 
by  an  established  tenure  of  this  kind  to  learn  what  is  meant  by 
the  term  ^possession'.  The  mouzahs  are  part  of  the  plaintiff's 
zemindary ;  the  plaintiff  is  the  assessed  proprietor  under  the  de- 
cennial settlement.  The  defendant  claims  that  which  would,  if 
established,  be  a  dependent  tenure,  the  zemindar  being  his  imme- 
diate superior  in  the  holding.  ^  -J^-  ^  -x-  If  this  tenure  be  not 
interposed  between  the  zemindar  and  the  cultivators,  the  ordinary 
relation  between  him  and  them  exist,  but  if  it  be  interposed,  the 
zemindar'* s  general  proprietary  title  to  the  collections  is  gone,  and 
in  lieu  of  it  he  is  simply  entitled  to  some  jumma  from  the  mesne 
proprietors.  It  is  obvious,  then,  that  the  assertion  of  such  a  title 
is  a  serious  prejudice  to  a  zemindar ,  and  may  materially  interfere 
with  his  successful  management  of  his  zemindary.  Such  an  inter- 
mediate tenure  cuts  off  the  possession,  that  is,  the  zemindar^ s  title 
to  the  rents  and  profits  immediately  derived  from  the  cultivators. 
In  this  sense,  the  term  ^possession'  is  used  in  this  plaint.  Now, 
this  injury,  supposing  the  claim  to  the  Bhakee  Birt  tenure  to  be 
groundless,  is  not  the  less  a  wrong  requiring  a  remedy  when  it  is 
put  forward  by  one  in  possession,  under  a  title  to  an  inferior  right 
derived  from  the  zemindar ^  as,  for  instance,  by  a  farmer  of  a  portion 
of  the  zemindary,  ^  *  *  ^  If  the  Bhakee  Birt  tenure  be  valid, 
the  plaintiff  has  no  title  to  possession  in  the  sense  in  which  he  uses  that 
term.    He  might  have  a  right  to  rent  for  a  time  ou  the  footing  of  a 
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contract,  or  estoppel  even  from  a  Birt  tenant,  if  the  latter  accepted 
a  lease,  but  that  would  rest  on  special  grounds,  and  would  not  flow 
from,  his  general  proprietary  title.  Until  this  claim  to  a  Birt 
tenure,  therefore,  be  removed,  the  plaintiff  cannot  have  the  ^posses- 
sion^ which  he  seeks,  since  in  some  way  or  other  the  defendant 
stands  between  the  plaintiff  as  owner  of  the  prima  facie  proprie- 
tary right  and  the  cultivators.  Had  the  defendant  admitted  the 
tenancy  under  the  kahooleat^  the  plaintiff's  title  to  the  rent  would 
have  been  established;  but  that  admission,  unless  qualified,  would 
also  have  removed  those  impediments  to  the  plaintiff's  proprietary 
title  which  he  desires  to  have  removed  ;  but  as  the  defendant  re- 
pudiates that  tenancy  altogether,  he,  at  least,  when  the  plaintiff 
fails  to  prove  it,  cannot  urge  it  against  the  plaintiff's  title.'  This 
lease  being  removed  (the  plaintiff  having  failed  to  prove  it),  what 
bar  is  there  to  the  assertion  of  the  proprietary  right  to  the  collec- 
tions, unless  the  Birt  tenure  interpose  one?  On  that  bar  the 
defendant  does  rely,  and  unless  it  be  removed,  the  plaintiff  can 
scarcely  expect  to  lease  or  otherwise  manage  his  zemindary  with 
effect.  It  is  an  impediment  in  the  way  of  bis  possession,  which 
the  suit  is  instituted  to  remove/' 

It  has  been  held  that  a  declaration  will  not  be  made  where  there 
is  no  contest  between  the  parties  to  the  suit,  no  hostile  act,  and 
where  no  consequential  relief  could  be  given  even  if  it  were  asked 
for.  Thus  where  in  1863  a  plaintiff  brought  a  suit  to  have  it 
declared  that  he  was  the  owner  of  a  house  which  had  been  sold  by  A. 
(having  no  title)  to  B.,  it  was  held  by  Levinge  J.,  and  E.  Jackson  J., 
that  such  a  suit  would  not  lie,  Shah  Lotfoolah  vs.  Gowhuroonissa, 
2  Hay,  489,  23rd  April. 

In  the  case  of  Cazee  Muzhur  Hossain  vs.  JDinohundo  Sen,  1 
Bourke's  Reports,  Calcutta,  0.  C.  J.,  p.  8,  tried  by  Phear  J.,  January 
10th,  1865,  the  plaintiff  alleged  that  he  was  a  member  of  the  family 
of  one  Mahomed  Bela  Khan,  who  had  dedicated  certain  property  in 
Calcutta  to  religious  purposes,  and  he  sought  to  have  it  declared  subject 
to  the  religious  trust  (wukf),  and  to  have  a  proper  person  appointed  to 
act  as  Mutiwalli  to  carry  out  the  religious  purposes  of  the  trust  and  to 
be  put  in  possession  of  the  land  with  that  object.  It  was  held  that 
he  had  no  right  to  come  forward  as  a  relator  for  this  purpose,  and  that 
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Act  VIII  of  1859,  Section  15,  did  not  assist  him.  "  Binding  declara- 
tions" under  that  Section  are  not  declarations  binding*  against  all  the 
world,  but  must  be  held  so  merely  relatively  to  all  the  parties  before 
the  Court ;  and  on  the  authority  of  Lady  Lang  dale  vs.  Briggs,  8 
DeGrex.  M.  and  Gr.,  391,  it  was  held  that  the  Section  did  not  enable 
the  Court  to  make  a  bare  declaration  of  trust. 

But  in  the  case  of  Gunga  Govind  Singh  vs.  Joy  Gopal  Panda,  10 
Suth.  W.R.,  105,  Kemp  and  E.  Jackson  JJ.,  3rd  July  1868,  where 
the  plaintiff  was  out  of  possession  and  sued  for  possession  of  land 
that  he  claimed  as  dehnttur  (rent-free  for  the  support  of  a  temple  or 
idol),  which  the  defendant  claimed  as  his  own,  and  it  was  proved  that 
the  land  was  debuttur  land,  and  that  the  plaintiff  as  one  of  four 
brothers  was  entitled  to  a  fourth  of  it,  the  Court  gave  the  plaintiff  a 
decree  for  a  fourth  of  the  land,  and  also  made  a  declaration  that  the 
whole  was  debuttur  land. 

In  another  instance  the  plaintiff  had  in   1862  blank  endorsed 
and  deposited  Government  paper  for   over  700,000   Rupees  with  the 
defendant,  the  bullion  keeper  of  the  Calcutta  Mint,  as  security  for  the 
due  fulfilment  by  his  brother  Aushotosh  Ghose,  another  defendant,  of 
his  duties  as  a  bullion  superintendent,  and  the  defendant  without  the 
plaintiffs  knowledge  or  consent  transferred  it   to  the  Master  of  the 
Mint  on  behalf  of  the  Secretary  of  State  as  security  for  the  due 
fulfilment  of  his  own  duties.     All  the  papers,  with  the  exception  of 
two   for  2,500   Rupees,   which    had  been  returned   to   the   plaintiff, 
remained  with  the  Master  of  the  Mint   at  the   time  of  the   suit. 
There  were  several  decrees  passed  in  suits  against  Juddoonath  Sen,  and 
the  plaintiff,  fearing   that  the  judgment-creditors  would  attach  the 
notes,   brought  a  suit  to  obtain  a  declaration  that  the  property  was 
his,  subject  to  the  right,  if  any,  of  the  Secretary  of  State.      Phear 
J.,  dismissed  the  suit  ,as  against  the  Secretary   of  State,  who  was 
made  a  party  defendant,  not  as  regards  the  defendant  Judoonath ;  he 
held  that  by  endorsing  over  the  paper  he  committed  a  breach  of  trust, 
and   determined   the    bailment,  and  whatever  lien   he   had  over  the 
paper  as  against  the  plaintiff  ;  and  he  made  a  declaration  that  the  paper 
was  the  property  of  the  plaintiff,  freed  from  any  lien  Judoonath  might 
have  had  over  it.     His  Lordship,  in  passing  judgment,  said  : — "  I  act 
on  the   principle  with   regard   to   declaratory  suits  followed  by  the 
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Courts  of  Chancery  in  England,  namely,  that  a  party  is  not  entitled 
to  ask  for  a  declaration  of  right  except  as  against  some  one  in 
some  degree  hostile  in  respect  of  that  right.  *  *  *  The  Secretary  of 
State  has  every  right  to  say,  '  I  know  nothing  of  your  rights,  and  I 
shall  deal  with  the  paper  as  I  am  entitled.  You  have  no  right  to  bring 
me  into  Court,  and  bind  me  down  by  a  declaration  against  any  future 
dealing  with  the  paper,'  "  Fromothonauth  Ghose  vs.  Jodoonauth  Sen 
and  others,  1  In.  Ju.  N.  S.,  203,  16th  March  1866. 

Where   a  decree  was  made  in  favor  of  the  plaintiff  in  a  suit, 
Hemchunder  Mooherjee  vs.   Meer  Ali,   18th  June  1865,  under  which 
there  was  an  attachment  of  the  ship  Ali  Akhar  Shaxo,  on  the  18th 
August,  and  a   sale  in  execution  to  the  present  plaintiff  on  the  23rd 
September  of  the  right,  title,  and  interest  of  Meer  Ali.     The  vessel 
was  registered   at  the   time   of    sale   in   the   name  of  Syed  Akbar, 
who  had  mortgaged  her  on  the  4th   July   to   Gopeenauth  Dhobay. 
The  plaintiff  alleged  that    Syed   Akbar   held   henamee   for  Meer  Ali, 
and  he  sought  a  discovery   as   to  the   bond  fides   of  these   transac- 
tions,  for   a   declaration  that  he,  as   purchaser,   was  entitled  to  the 
right,   title,    and   interest   of  Meer   Ali,   or  if  there  was   any   valid 
charge  or  lien  on  the   property,   that  he   was   entitled  to  redeem. 
Phear  J.,  said, — "  The  plaintiff  must   come   into   Court  with  some 
definite   complaint  against  the  defendant,  which  is  such  as  admits  of 
specific  relief  being  afforded  by   the   Court  with  regard  to  it.     He 
cannot,  irrespective  of  all  behaviour   on   the  part  of  the  person  whom 
he   makes  defendant,  bring   that   person   into   Court  merely  for  the 
purposes  of  getting  the  Court  to  clear  up  difficulties,  whether  of  fact 
or  law,  which  may  have  arisen  between  himself  and  the  defendant. 
In  short,  the  plaintiff  must   generally    allege  and   rely  upon   some 
cause  of  action   against   the  defendant,  and   the   section   in   no  de- 
gree affects  the  principle.     Of  course,  I  except  the  class  of  cases  in 
which  the  Court  gives  its  aid   towards  the  fulfilment  of  trusts,  and 
to   which   the   present  suit   does   not  in    any   way   belong.^'      His 
Lordship  therefore  held   that    the   suit   as  one  for  a  mere  declara- 
tion  could   not   succeed,    but   taking   the   evidence   with   the  plaint 
lie  treated  it,  to  avoid  future  litigation,  as  if  the  plaintiff  had  asked 
that  the  mortgage  should  be  set  aside.    Lalla  Bhugwan  Doss  vs.  Syed 
Akhar,   1   In.    Ju.  N.  S.,  390,  July   27th,    1866,   and   in  Kenaram 
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ChiicJcerhutty  vs.  Dinanath  Panda^  9.  Suth.  W.  R.,  325,  Bayley  and 
Phear  JJ.,  February  25th,  1868,  the  same  rule  was  laid  down,  viz.,  that 
the  section  gives  the  Court  power  to  make  mere  declarations  of  right 
without  anything  more,  only  in  those  cases  where  the  facts  proved 
before  it  are  such  that  it  would  have  been  able  to  give  .consequential 
relief  had  the  plaintiff  asked  for  it.  See  also  Shih  Jaton  Roy  vs.  Pan- 
cTianun  Bose,  3  B.  L.  R,  Appendix,  55,  Loch  and  Mitter  JJ.,  May 
10th,  1869. 

In  the  case  of  Rajhunsee  Lall  vs.  Judoohuns  Suhaye^  9  Suth. 
W.R,,  285,  Peacock  C.  J.,  and  Seton-Karr  J.,  17th  February  1868,  the 
reversionary  heirs  asked  for  a  declaration  that  property  standing  in 
the  name  of  the  defendant  had  been  purchased  by  the  ancestor  in  his 
name  henamee,  but  the  Court  refused  to  make  any  declaration.  The 
suit  was  brought  merely  for  a  declaration  of  right  and  not  for  relief. 
The  plaintiff  appears  to  have  urged  that  as  it  was  probable  that 
evidence  of  the  benamee  transaction  would  be  lost  by  lapse  of  time, 
he  was  entitled  to  a  declaration ;  but  the  Chief  Justice  observed  that  if 
persons  choose  to  purchase  property  in  the  names  of  others  benamee, 
they  ought  at  least  to  retain  sufficient  evidence  in  their  own  hands  to 
prove  that  they  did  so ;  and  there  is  no  reason  why  the  time  of  the 
Court  should  be  occupied  for  the  benefit  either  of  such  purchaser  or 
their  heirs  in  making  declaratory  decrees  in  their  favour.  It  would  be 
sufficient  for  the  Court  to  decide  what  w^ere  the  real  transactions 
between  the  parties  when  the  plaintiff  seeks  for  relief. 

Rani  Anand  Kumari  vs.  The  Government,  9  B.  L.  R.,  16,  note. 
(S.  C),  11  Suth.  W.  R,,  180,  L.  S.  Jackson  and  Markby  JJ.,  March 
1st,  1869,  was  a  suit  brought  by  the  Government  of  India,  the  object 
of  which  was  to  have  it  declared  that  the  Government  had  a  right 
to  reinstate  a  ghatwal  for  the  time  being  in  his  tenure,  which  had 
been  taken  possession  of  by  the  defendants  by  setting  aside  a  putni 
tenure  created,  as  it  was  alleged,  fraudulently  by  the  zemindar. 
It  was  contended  that  neither  the  Government  nor  any  private 
person  had  a  right  to  reinstate  another  in  possession,  and  that  if  any 
person  is  entitled  to  possession  he  must  himself  sue  in  the  Civil  Court. 
It  was  held  that  the  Court  had  no  power  to  make  the  required  decla- 
ration. The  decision  in  the  case  of  Bristowe  vs.  Whitmore,  2^  L.  J., 
(N.S.)  Ch.,  801,  was  acted  upon. 
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In  Ramsaran  Misser  vs.  Raklial  Das  Dutt,  11  Suth.  W.  R,  412, 
L.  S.  Jackson  and  Markby  JJ.,  April  30th,  1869,  a  Hindoo  plaintiff 
prayed  for  a  declaration  that  his  wife  had  never  been  married  to 
the  defendant,  who  spread  a  report  that  he  had  married  her  before 
the  plaintiff,  whereby  the  plaintiff  lost  caste.  It  was  held  that  the 
Court  had  no  jurisdiction  to  make  the  decree,  as  there  was  no  property 
in  dispute. 

But  in  the  later  case  of  Aunjona  Dasi  vs.  Pralhad  Chandra 
Ghose,  6  B.  L.  R.,  243,  December  6th,  1870,  the  suit  was  brought  by 
the  mother  to  obtain  a  declaration  that  the  marriage  of  her  youngest 
daughter,  Karpoora,  with  the  defendant  was  invalid.  The  defendant 
was  the  husband  of  the  plaintiff's  elder  daughter,  and  the  plaintiff 
alleged  that  she  went  with  Karpoora  to  the  house  of  the  defen- 
dant to  see  his  wife,  and  that  when  they  were  in  the  house, 
Karpoora  was  forcibly  carried  off  to  the  house  of  Tara  Chand,  and 
there  married  to  Prahlad.  The  defence  was  that  the  suit  was  not 
of  a  nature  cognizable  by  the  Civil  Court,  and  that  the  plaintiff 
had  given  her  consent  to  the  marriage,  and  the  case  of  Ramsaran 
Mitter  vs.  Rakhal  Das  Dutt  was  relied  on.  The  senior  Judge,  Glover 
J.,  whose  opinion  prevailed,  was  of  opinion  that  the  suit  did  not 
lie,  but  Mitter  J.,  was  of  a  different  opinion,  and  in  support  of 
his  view  cited  Regulation  III  of  1793,  section  8,  which  defined  the  juris- 
diction of  the  Civil  Courts  at  that  period  in  these  terms  : — "  The 
Zillah  and  City  Courts  are  empowered  to  take  cognizance  of  all  suits 
and  complaints  respecting  the  succession  or  right  to  real  or  personal 
property,  land,  rents,  revenue,  debts,  accounts,  contracts,  partner- 
ships, marj'iages,  caste,  claims  to  damages  for  injuries,  and  generally 
of  all  suits  and  complaints  of  a  Civil  nature,  8fc,j  SfCj  and  he  was  of 
opinion  that  the  power  of  the  Civil  Courts  in  this  respect  were  nob 
taken  away  because  the  Regulation  had  been  repealed  by  Act  X  of 
1861.  That  Act  VIII  of  1859,  section  1 1^''  The  Civil  Courts  shall  take 
cognizance  of  all  suits  of  a  civil  nature,  with  the  exception  of  suits 
of  which  their  cognizance  is  barred  by  any  Act  of  Parliament,  (fcc.,'* 
was  sufficiently  comprehensive  to  include  such  a  suit.  The  plaintiff 
appealed  under  clause  15  of  the  Letters  Patent  of  1865  (High  Court, 
Calcutta),  and  the  appeal  was  heard  by  Norman  Offg.  C.  J.,  Loch  and 
Ainslie  JJ.,  who  agreed  with  Mitter  J. ;  Normau  Offg.  C.  J.,  who 
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delivered  the  judgment  of  the  Court  of  Appeal,  cited  several  cases 
that  had  been  decided  in  Bombay  on  questions  of  marriage,  not 
cases,  however,  in  which  mere  declarations  had  been  asked,  Kaseram 
Kriperam  vs.  Umharum '  Hiirree  Cliund,  1  Borr.  Kep.,  387  ;  Kasee 
DhooUab  vs.  Ruttun  Baee,  ib.,  410,  which  were  suits  for  divorce, 
and  Nundlall  Blmgimn  Dass  vs.  Tarpeedass  and  Prubhoo  Dass,  in 
which  the  Sudder  Court  at  Bombay  held  that  a  marriage  contract  to  be 
valid  must,  both  by  the  rules  of  caste  and  by  the  laws  of  the  shaster, 
be  made  with  the  consent  of  the  parents  on  both  sides  ;  and  a  passage 
from  a  judgment  of  Dr.  Lushington  in  the  case  of  Ardaseer  Cnrset- 
jee  vs.  Perozebo2/e,  6  Moo.  I.  A.,  348  {before  the  Judicial  Committee  of 
the  Privy  Council),  in  which  the  learned  Judge  said  that  the  Supreme 
Courts  on  the  Civil  side  might  aiford  such  remedies  as  were  customary 
among  the  people,  and  as  appeared  to  have  been  contemplated  by  the 
marriage  contract.  That  suit  was  for  restitution  of  conjugal  rights  ; 
it  was  brought  by  a  Parsee,  in  the  Supreme  Court,  on  its  Ecclesiastical 
side,  and  it  was  decided  that  the  Court  had  no  jurisdiction,  if  it  had 
made  a  decree,  it  would  have  had  no  means  of  enforcing  it,  except 
according  to  the  principles  governing  the  matrimonial  law  in  Doctors 
Commons,  which,  in  such  a  case,  were  incompatible  with  the  laws  and 
customs  of  the  Parsees. 

Norman  Offg.  C.  J.,  went  on  to  say  that  suits  relating  to 
marriage  deal  with  that  which  in  the  eye  of  the  law  must  be  treated 
as  a  civil  contract,  and  with  civil  rights  arising  out  of  that  contract, 
and  that  as  suits  for  relief  against  contracts  procured  -by  force  or 
fraud  were  ordinarily  cognizable  by  the  Civil  Courts,  the  Court  had 
jurisdiction,  that  consequential  relief  might  be  granted,  the  alleged 
husband  might  be  restrained  from  enforcing  his  claim  to  the  custody 
or  possession  of  the  person  of  the  alleged  wife,  and,  consequently,  that 
a  declaration  might  be  made. 

There  can  be  no  decree  declarinor  a  Christian  marriaofe  invalid 
under  this  section.  A  suit  for  such  a  declaration  must  be  brought 
under  the  Indian  Divorce  Act,  and  on  the  grounds  prescribed  by  that 
Act,  Gasper  [or  Gonsalves)  vs.  Gonsalves,  13  B.  L.  R.,  109,  Pontifex 
J.,  March  5th  and  21st,  1874.  Suits  for  divorce  have  frequently  been 
heard  and  determined  with  reference  to  native  litigants  in  British 
Burmah. 
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The  Marriage  Act  of  1872,  Act  No.  3,  provides  a  form  of  mar- 
riat^e  in  cases  in  which  the  parties  are  neither  Christians,  Jews, 
Hindus,  Mahumedans,  Parsis,  Buddhists,  Sikhs,  or  Jains,  and  by- 
section  7  it  is  provided  that  any  person  objecting  to  the  marriage  may 
file  a  suit  in  any  Civil  Court  having  local  jurisdiction  (other  than  a 
Court  of  Small  Causes)  for  a  declaratory  decree,  declaring  that  such 
marriage  would  contravene  the  conditions  prescribed  in  clauses  1,  2, 
3,  or  4  of  section  2.  The  officer  before  whom  such  suit  is  filed  is  to 
give  the  person  presenting  it  a  certificate ;  if  this  certificate  is  lodged 
with  the  Marriage  Registrar  within  a  specified  period,  the  marriage 
is  not  to  be  solemnized  until  the  hearing  of  the  suit  or  appeal  has 
taken  place  and  the  objection  overruled. 

Sndharam  Patar  vs.  Sudharam,  3  B.  L.  R,  A.  C,  91,  Bay  ley 
and  Markby  JJ.,  8th  May  1869,  was  a  suit  for  a  declaration  that 
the  plaintiff  had  a  right  to  be  member  of  a  somaj  or  society,  it  was 
held  that  the  suit  would  not  lie,  as  not  being  cognizable  by  a  Civil 
Court ;  the  exclusion  of  the  plaintiff  did  not  deprive  him  of  caste  or 
affect  his  right  of  property. 

In  the  case  of  Gossain  Doss  Ghose  vs.  Gooroo  Doss  Chickerhutty^ 
16  Suth.  W.  R.,  198,  it  was  held  by  Kemp  and  Glover  JJ.,  4th  August 
1871,  that  a  suit  would  not  lie  for  a  declaration  of  a  right  to  receive, 
at  the  hands  of  the  Poorohit  of  the  village  idol  at  certain  festivals, 
certain  marks  of  recognition  and  honor.  The  ground  of  this  decision 
was  that  it  was  not  shown  that  the  plaintiff's  caste  had  been  affected. 

The  great  importance  which  is  attached  to  documents  which  have 
been  put  forward  in  public  dealings  with  the  officers  of  Government, 
has  led  the  Courts  to  make  declarations  in  cases  where  these  proceed- 
ings have  been  taken  :  but  where  the  document  has  been  merely 
executed  between  strangers  and  nothing  further  has  been  done  upon 
it,  the  declaration  has  generally  been  refused. 

When  a  suit  was  brought  for  a  declaration  that  a  recital  in  a 
bond  made  by  a  Hindoo  widow  was  untrue,  the  bond  recited  that  it 
was  given  for  money  borrowed  to  pay  for  the  husband's  shradh,  the 
declaration  was  refused.  If  the  bond  had  not  contained  any  such 
recital,  a  suit  could  not  have  been  brought  for  a  declaration  that  the 
money  was  borrowed  for  the  purposes  of  the  widow,  and  not  for  any 
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purposes  binding  upon  the  husband's  estate  or  upon  the  heirs  of  the 
husband ;  the  recital  of  the  fact  that  the  money  was  borrowed  for  the 
husband's  shradh  would  be  no  evidence  of  the  fiict  in  a  suit  against 
the  heirs  of  the  husband,  or  in  a  suit  to  charge  the  estate,  Sunkur 
Lall  vs.  Juddoobuns  SuJiaye^  9  Suth.  W.R.,  285,  Peacock  C.J.,  and 
Seton-KaiT  J.,  17th  February  1868. 

In  the  case  of  Oomur  Sulima  Behee  vs.  Luchkee  Prea  Dabee,  7  B. 
L.R,  617,  note  (S.C),  10  Suth.  W.  K,  47,  Kemp  and  E.  Jackson 
JJ.,  June  11th,  1868,  a  suit  was  brought  by  a  guardian  on  behalf 
of  a  minor  having  a  farming  lease  which  had  nine  years  to  run. 
The  object  of  the  suit  was  to  obtain  a  decree  declaring  that  certain 
pottahs  put  forward  by  the  defendants  were  forged  and  calculated 
to  injure  the  future  interests  of  the  minor.  The  plaintiff's  lessor 
had  brought  a  suit  to  enhance  the  rent  of  the  defendants'  tenure, 
and  the  defendants  pleaded  an  istumraree  mokurruree  {i.e.,  perpetual, 
at  a  fixed  rent)  holding,  and  filed  their  pottahs  to  support  their 
claim  to  protection  from  enhancement.  It  was  alleged  that  the 
plaintiff's  lessor  colluded  with  the  defendants,  admitted  the  pot- 
tahs, and  allowed  the  suits  for  enhancement  to  be  compromised.  It 
was  held  that  the  suit  would  not  lie.  The  minor  was  not  injured  by 
the  pottahs  being  put  forward. 

In  Woodo2/  Chunder  Mundulvs.  Ahmedoollah,  12  Suth.  W.  R.,  467, 
reported  as  Udai  Chandra  Mandal  vs.  Ahmedidla,  7  B.  L.  R.,  616,  note, 
Bay  ley  and  Hobhouse  JJ.,  6th  December  1869,  the  plaintiff  sued 
to  have  his  right  to  possession  of  certain  talooks  declared,  and  to 
set  aside  some  pottahs  as  fraudulent.  It  appears  that  the  plaintiff  was 
in  undisturbed  possession,  that  the  defendants  had  executed  these 
pottahs  creating  the  relation  of  landlord  and  tenant  between  them- 
selves, and  one  sued  the  other  for  arrears  of  rent  and  got  a  decree, 
which  was  never  executed.  It  was  decided  that  the  plaintiff  had 
no  cause  of  action,  no  right  to  come  into  Court,  and  ask  for  a 
declaratory  decree. 

In  Aratoonnissa  vs.  Akram  Ali,  14  Suth.  W.  H.,  454,  Glover 
and  Ainslie  JJ.,  13th  December  1870,  which  was  a  suit  for 
confirmation  of  possession  by  declaring  spurious  a  certain  hibba- 
nantah  set  up  by  defendant,  Aratoonnissa,  it  was  admitted  that  the 
plaintiff  was  in  the  possession  of  the  property  as  heir  to  bis  father : 
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no  objection  seems  to  have  been  raised,  and  the  declaration  was 
made,  but  it  does  not  appear  from  the  report  what  the  defendant  had 
done  with  the  document  to  "  set  it  up."  These  must  have  been  more 
than  the  mere  execution,  for  in  its  judgment  the  Court  says  the 
property  would  have  become  the  property  of  the  defendant  if  the 
document  was  not  set  aside. 

In  Ahoo  Taleh  vs.  Ahdool  Nuhee,  20  Suth.  W.  R.,  414,  before 
Kemp  J.,  4th  September  1872,  the  case  was  thus,  A.  sued  B., 
and  subsequently  withdrew  his  suit.  A.  sued  B.  again  to  have  it 
declared  that  a  document  filed  by  B.  as  evidence  in  the  former  suit 
was  spurious.  It  was  merely  held  that  in  the  latter  suit  the  onus 
of  proof  lay  on  A.,  but  the  Court  seems  to  recognize  the  fitness  of 
such  a  suit. 

In  Musst,  Suraj  Bansi  Kunwar  vs.  Maliipat  Sing.,  7  B.  L.  R,, 
669,  Bayley  and  Ainslie  J  J.,  6th  June  1871,  A.  brought  a  suit 
against  C.  and  D.,  alleging  that  he  was  heir  expectant  on  the  death 
of  B.,  a  Hindoo  widow.  Both  A.  and  B.  were  in  possession. 
The  plaintiff  sought  to  have  a  conveyance  of  the  property  made 
by  C.  in  D's  favor  set  aside,  as  against  his  own  interests.  No  charge 
of  waste  or  any  other  injury  was  made,  and  it  was  alleged  that  C.  was 
never  the  owner  of  the  property,  and  never  had  any  right  to  convey  it. 
It  was  held,  following  the  decision  in  Nahin  Chandra  Clmckerhutty  vs. 
Iswar  Chandra  Chuckerhutty,  case  No  480  of  1867,  April  29th,  1868, 
and  Mussamut  Pranputty  Koer  vs.  Lalla  Futteh  Bahadoor  Singh, 
2  Hay's  Rep.,  608,  that  the  suit  would  not  lie.  "  The  mere  execution 
of  a  deed  or  the  registration  of  it  as  between  strangers  without  any 
ulterior  act  directed  against  the  plaintiff  or  his  possession,  or  against 
the  widow  and  her  possession,  can  in  no  way  give  the  plaintiff  a 
cause  of  action  at  this  stage.'' 

In  Raghuhar  Chowdhry  vs.  Bhaikdhari  Sing,  3  B.  L.  R.,  Appx. 
48,  (S.  C.)  ;  11  Suth.  W.  R.,  455,  Norman  and  E.Jackson  J  J.,  7th 
May  1869,  the  defendant  had  set  up  a  lease,  which  was  found  to  be 
fictitious,  and  on  the  strength  of  it  had  intervened  in  a  suit  between 
the  plaintiff  and  a  ryot.  It  was  considered  that  the  plaintiff  had  a 
riorht  to  come  in  and  seek  for  a  declaration  that  the  instrument  was 
fictitious,  and  to  obtain  an  injunction  to  restrain  the  defendant  from 
setting  it  up. 
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In  the  case  of  Annund  Mohun  Mullick  vs.  Indro  Monee  Chow^ 
dhrain  atid  others,  16  Siith.  W.  R.,  214,  Norman  and  Mitter  J  J., 
22nd  August  1871,  the  plaintiff  alleged  that  his  father  made  a 
will  in  1261  (B.  S.),  whereby  he  left  his  property  to  his  widow  for 
life,  and  after  her  death  to  his  heirs  conformably  to  the  terms  of  the 
will.  That  the  widow  set  up  two  later  wills,  under  which  she  obtained 
a  certificate  (under  Act  XXVII  of  1860)  to  collect  debts  due  to  the 
deceased.  These  wills  purported  to  take  away  the  rights  of  the 
plaintiff  in  the  property.  It  was  held  that  the  plaintiff  could  sue 
to  have  the  later  wills  declared  void. 

Again,  in  Beejoynath  Chatterjee  vs.  LuchJiee  Monee  Dahee,  12 
Suth.  W.  R.,  248  (S.  C),  5  B.  L.  E,.,  514,  note,  Markby  J.,  29th  July 
1869,  says  of  Section  15  of  Act  YIII  of  1859  that,  generally  speak- 
ing, no  declaration  of  right  can  be  made,  unless  the  plaintiff  can  show 
that  there  was  some  relief  which  the  Court  could  have  given  ;  and  see 
also  Bhawabal  Sing  vs.  Maharajah  Rajendra  Pratab  Sahoy  Bahadur, 
5  B.  L.  R.,  328  (S.C),  12  Suth.  W.  R.,  157,  where  Bayley  and 
Markby  JJ.,  recognised  the  rule  as  established  by  the  Court,  that  no 
declaratory  suit  could  be  maintained,  unless  some  act  has  been  done 
which  would  entitle  the  plaintiff  to  relief,  if  asked  for. 

A  plaintiff  brought  a  suit  for  a  declaration  of  his  right  as  heir  to 
a  child  who  had  disappeared  for  some  time,  alleging  waste  by  the 
persons  in  possession,  and  stating  that  he  apprehended  that  if  the 
infant  did  not  return  in  12  years,  he,  the  plaintiff,  would  be  barred  by 
limitation.  The  Court  decided  that  such  a  declaration  could  not  be 
made,  Gurudas  Nag  vs.  Mutilal  Nag,  6  B.  L.  R.,  Appx.  16,  Kemp  and 
Paul  J  J.,  15th  December  1870.  The  proper  course  would  have  been 
for  the  plaintiff  to  apply  to  the  Court  for  the  appointment  of  a  guar- 
dian under  Act  XL  of  1858,  Section  4,  who  could  then  have  instituted 
a  suit  for  damages.  The  plaintiff  seems  to  have  had  that  provision 
before  him,  but  he  did  not  act  upon  it.  It  has  been  held  that  no  one 
can  succeed  as  heir  to  a  Hindoo  who  has  disappeared  until  12  years, 
which  is  the  same  period  as  in  suits  for  land  under  the  Limitation  Act, 
have  elapsed,  Janmajay  Mazumdar  vs.  Keshab  Lai  Ghose,  2  B.  L.  R., 
A.  C,  134,  Bayley  and  Macpherson  JJ.,  December  21st,  1868. 

In  Musst.  Zaibunnisa  vs.  Musst,  Ilahee  Begum,  19  Suth.  W.R., 
'iQd>y  20th  March  1873,  Phear  and  Ainslie  JJ.,  a  Mahomedan  widow 
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sued  the  heir  of  her  husband  for  her  dower^  Rs.,  40,000  and  proved 
that  her  husband  had  agreed  to  give  it,  but  failed  to  prove  that  the 
heir  had  got  any  of  the  husband's  estate.  As  her  suit  then  failed,  she 
asked  the  Court  of  Appeal  to  make  a  declaration  of  her  right  to  her 
dower.  This  was  refused.  Phear  J. : — "  We  are  also  very  strongly  of 
opinion  that  a  Civil  Court  ought  not  to  make  a  declaration  of  right 
in  favor  of  a  party  on  the  state  of  facts  which  are  not  sufficient  to 
enable  it  to  grant  substantial  relief,  supposing  that  the  Court  thought 
fit  to  do  so.  And  we  think  that  this  view  accords  with  some  of  the 
decisions  which  have  been  lately  passed  by  the  Privy  Council ;''  and 
further  on : — ''  The  property  must  either  be  in  the  hands  of  the  plaintiff 
herself,  or  of  a  third  party.  In  either  case,  it  seems  to  us  that  a  suit 
even  for  a  declaration  of  right  alone  is  premature." 

But  where  there  has  been  some  substantial  interference  by  the 
defendant  with  the  plaintiff^s  rights,  the  Court  will  make  a  decree. 

Thus,  the  case  of  NoboMshore  Bey  vs.  Ramkissen  Mohurir^ 
9  Suth.  W.  R.,  131,  17th  January  1868,  Peacock  C.  J.,  and  Mitter 
J.,  was  a  suit  for  a  declaration  of  plaintiflTs  right  to  lands  on  the 
ground  that  J.  held  the  lands  as  part  of  the  plain tifF^s  talook  P.,  and 
as  his  ryot,  but  that  the  defendants  had  taken  possession  of  the  lands 
from  J.,  on  the  claim  that  they  belonged  to  talook  T.,  and  that  the 
ryot  J.  was  acting  in  collusion  with  the  defendants  in  allowing  them 
to  take  possession  of  the  lands  as  talook  T.  The  plaintiff  failed  to 
prove  his  allegation ;  Peacock  C.  J.,  thought  that  had  it  been  proved 
the  Court  would  have  probably  made  the  declaration  asked  for. 

In  /S.  M,  Nistarini  Dasi  vs.  Mahhan  Lull  Dutt,  9  B.  L.  R.,  11 
(S.C),  17  Suth,  W.  R.,  432,  Couch  C.  J.,  and  Macpherson  J.,  April 
3rd,  1872,  on  appeal  from  the  decision  of  Markby  J.,  the  plaintiff,  a 
Hindoo  widow,  entitled  to  maintenance  out  of  an  estate,  alleged 
that  the  owner  was  making  away  with  the  estate,  and  asked  that 
her  right  to  maintenance  and  to  be  provided  with  sufficient  funds 
to  defray  the  expenses  which  would  be  incurred  by  her  on  the 
marriage  of  her  daughter  might  be  declared,  and  that  C,  to  whom 
the  owner  had  mortgaged  the  property,  might  be  declared  mortgagee 
subject  to  her  right,  for  an  account  and  injunction,  and  further 
and  other  relief   as  might   be   necessary.     Markby   J.,   considered 
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that  the  declaration  could  not  be  made,  but  was  of  opinion  that  the 
rule  which  excludes  suits  for  a  mere  declaration  of  right  is  not 
quite  so  strict  in  India  as  in  England,  and  that  by  the  practice  of  the 
Courts,  at  any  rate  in  the  Mofussil,  suits  are  admitted  in  certain  ex- 
ceptional eases  for  a  declaration  of  right,  althoug^h  no  actual  relief  has 
been  asked  for  or  could  be  granted ;  probably  because  in  these  parti- 
cular cases  there  is  manifest  convenience  in  having  the  right  ascer- 
tained, and  there  is  no  other  way  of  raising  the  question. 

The  plaintiff  appealed  against  the  decision  of  Markby  J.,  and 
the  Judges  in  the  Court  of  Appeal,  Couch  C.  J.,  and  Macpherson  J., 
although  they  agreed  that  a  general  declaration  could  not  be  made, 
held  that  the  plaintiff  might  be  afforded  such  relief  as  she  was  entitled 
to,  under  the  prayer  for  general  relief,  and  that  the  amount  of  the 
widow^s  maintenance  might  be  ascertained.  Phear  J.,  before  whom 
the  case  came  on  an  application  for  security  for  costs,  had  taken 
the  same  view  as  the  Court  of  Appeal. 

There  are  cases  no  doubt  which  arise  in  the  Courts  in  India 
depending  on  peculiar  circumstances  or  laws  to  which  the  English 
decisions  are  not  wholly  applicable ;  but  as  it  has  been  said  in  the 
Judicial  Committee  of  the  Privy  Council  (see  11  B.  L.  R.,  190), 
''  there  is  so  much  more  danger  in  India  than  in  England  of  harassing 
and  vexatious  litigation,  that  the  Courts  in  India  ought  to  be  most 
careful  that  mere  declaratory  suits  be  not  converted  into  a  new  and 
mischievous  source  of  litigation." 

In  some  cases  it  has  been  thought  that  the  registration  of  a 
document  relating  to  property  gives  the  plaintiff  in  possession  of  the 
property  a  right  to  ask  for  a  declaratory  decree.  There  are  two  ways 
in  which  a  document  may  be  registered,  in  one  case  the  person 
who  executes  it  may  take  it  to  the  Registrar  and  have  it  entered  in 
his  books  and  acknowledge  its  execution  in  the  manner  already 
referred  to  ante^  p.  6,  note.  The  object  of  this  registration  is  to 
establish  the  execution  of  the  deed  by  the  persons  who  purport  to 
have  signed  it.  The  Registrar  has  no  power  to  enter  into  any 
question  of  title,  and  the  mere  registration  decides  nothing  as  to  the 
title  of  the  property  dealt  with  or  supposed  to  be  dealt  with  by  the  docu- 
ment. No  notice  is  given  to  the  person  in  possession,  and  no  one  is  called 
before  the  Registrar  except  the  persons  who  have  signed  the  paper. 
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In  the  case  of  Ram  Chandra  Paul  vs.  Becharam  Dai/,  8  B.  L.  R., 
Appx.  28,  notey  Phear  and  Hobhouse  JJ.,  28tli  August  1868,  a  docu- 
ment bad  been  registered,  and  it  was  held  that  the  plaintiff  could 
not  complain  of  the  registration  until  some  further  wrongful  act 
against  him  had  been  done. 

Loch  and  Mookerjee  J  J.,  however,  held,  8th  May  1871,  in  Pra- 
sauna  Kumar  Sandy al  vs.  Mathurnath  Banerjee,  8  B.  L.  R.,  Appx.  26, 
that  the  Court  had  jurisdiction  to  try  the  genuineness  of  a  registered 
document,  and  that  the  registration  of  a  document  the  execution  of 
which  was  obtained  by  improper  means,  affecting  the  property  of  the 
person  executing  it  is  a  good  cause  of  action  on  which  to  ask  for  a 
declaratory  decree.  In  that  case  the  plaintiff  was  the  defendants' 
landlord,  and  had  obtained  a  decree  for  rent  at  Rs.  66  per  annum ; 
the  defendants  had  then  put  forward  and  obtained  the  registration 
of  a  document  which  limited  the  rent  to  Rs.  33.  And  it  was. 
considered  that  the  circumstances  of  the  case  warranted  a  declaration. 
Until  the  deed  was  set  aside  the  plaintiff  was  precluded  from  suing 
for  his  rents  at  the  higher  and  as  he  contended  the  proper  rate, 
and  there  was  a  question  of  fraud  and  duress.  The  Court  recog- 
nizing the  principle  that  no  decree  of  this  nature  could  be  made 
where  no  consequential  relief  was  sought,  or  where  none  could  be 
granted,  distinguished  the  case  from  that  of  Ramchandra  Paul  vs. 
Becharam  Dey,  and  made  the  declaration.  Mookerjee  J.,  had  pre- 
viously decided  with  Macpherson  J.,  in  Fakir  Ghand  ys.  Thakur 
Sing,  7  B.  L.  R.,  614,  20th  April  1870  (S.  C),  15  Suth.  W.  R., 
421,  that  such  a  suit  would  lie.  In  that  case  the  allegation  was 
that  a  mortgage  deed  that  had  been  registered  was  a  forgery,  and 
it  was  held  that  under  the  circumstances  there  had  been  a  cloud 
thrown  upon  the  title  of  the  plaintiff,  and  he  could  sue. 

Mr.  Justice  Macpherson,  in  giving  judgment  in  that  case,  observ- 
ed that  the  decision  did  not  conflict  with  the  general  principles  of 
most  of  the  cases  which  were  relied  upon  by  the  counsel  who  argued 
against  the  decree,  and  certainly  not  with  the  judgment,  upon  which 
he  relied  much,  of  Mr.  Justice  Bayley  and  Mr.  Justice  Paul,  "J  Sheik 
Jan  All  vs.  Khonkav  Ahdur  Kuhma,  where  Mr.  Justice  Paul  dis- 
tinctly expresses  his  opinion  that  such  a  suit,  as  the  present  suit,, 
would  lie,  if  the  deed,  which  is  sought  to  be  set  aside,  manifest- 


Registration  of  title,  61 

ly   and   unquestionably   does   throw   a    cloud   over   the   title  of  the 
plaintiff/' 

Another  way  of  registering  a  document  is  where  the  defendant 
has  gone  with  it  to  the  Collector  of  Revenue,  and  has  induced 
him  wrongly  to  register  his  name  in  the  revenue  records  as  pro- 
prietor of  the  land  of  the  plaintiff,  and  such  a  proceeding  has  been 
held  to  be  an  act  hostile  to  the  plaintiff,  entitling  him  to  conse- 
quential relief,  and  to  a  declaration. 

This  was  done  in  the  case  of  Wise  vs.  Latthoo  Khan,  16  Suth.  W.  R., 
50,  L.  S.  Jackson  and  Macpherson  JJ.  By  the  Act  VI  of  1862  of 
the  Bengal  Council,  Section  10,  it  is  enacted  that  the  Collector  '^  shall 
proceed  to  ascertain,  determine,  and  record  the  tenures  and  under- 
tenures,  the  rates  of  rent  payable,  and  the  persons  by  whom  respec- 
tively the  rents  are  payable,^'  &c.  *'  The  decision  of  the  Collector  on 
all  matters  enquired  into  and  determined  by  him  under  this  Section 
shall  be  final,  unless  the  same  shall  be  reversed  on  appeal  therefrom 
to  the  Civil  Court."  Although  it  is  not  intended  by  this  that  the 
Collector  shall  have  power  in  this  proceeding  for  the  measurement 
of  the  lands,  to  determine  summarily  the  character  of  any  holding 
in  the  estate,  but  that  he  shall  be  merely  empowered  to  enquire  how 
any  portion  of  the  land  was  held,  by  whom  held,  and  what  rent  was 
then  payable  in  respect  of  such  land,  it  might  be  proper  for  the 
Collector  to  record  that  particular  tenants  have  claimed  to  hold  as 
mokurrureedars,  but  he  would  not  be  competent  to  determine  whether 
they  were  so  or  no.  It  was  held  that  the  Civil  Court  would  have 
jurisdiction  in  such  a  case  as  this  to  determine  a  title  on  which  a  cloud 
had  been  raised  by  the  proceedings  of  the  Collector,  and  to  try 
whether  the  defendant  had  a  valid  mokurruree  or  not. 

The  rights  of  the  original  owner  of  a  mehal  were  sold  and 
purchased  by  N.  B.  allfeged  that  he  had  purchased  the  rights  of  the 
original  owner  from  A.,  who  held  henamee  for  him,  and  he  applied 
to  the  Collector  to  register  his  name  as  owner  of  the  mehal,  which 
the  Collector  did.  It  was  held  that  N.  was  entitled  to  a  decree 
declaring  that  he  had  purchased  the  rights  of  the  original  owner, 
and  to  have  his  name  registered  in  the  books  of  the  Collector,  Newaz 
Maliomed  vs.  Bhagoo  Shikdar,  8  Suth.  W.  R.;  190,  L.  S.  Jackson 
and  Uobhouse  J  J.,  16  th  July  1867. 
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So  in  the  case  of  Sreekant  Shaha  vs.  Kaltoo  Doss,  10  Suth.  W.  R., 
135,  Macpberson  and  Bay  ley  J  J.,  9th  July  1868,  the  plaintiff  obtain- 
ed a  decree  declaring  him  to  be  mowrosee  jotedar  of  certain  land.  The 
pottah  was  one  which  gave  the  plaintiff  a  right  to  collect  certain  fixed 
rents  from  the  jotedars  (the  defendants  in  the  suit),  who  were  in 
actual  possession  of  the  land  and  had  a  right  of  occupancy.  The 
decree  declared  him  to  be  entitled  to  have  his  name  put  on  the  Collec- 
tor's register  as  such.  The  defendants  had  some  of  them  disputed  the 
plaintiff's  rights,  and  applied  to  have  their  own  name  registered  as 
jotedars,  and  their  applications  had  been  granted.  Some  of  the 
defendants,  it  appears,  did  not  dispute  his  title. 

JDeepo  JDebia  vs.  Gohindo  Deb,  16  Suth.  W.  R.,  42,  9th  June  1871, 
E.  Jackson  and  0.  C.  Mookerjee  JJ.,  was  a  suit  brought  by  a  Hindoo 
lady,  a  widow,  for  a  declaration  of  her  title  to  land  of  which  she  was 
in  possession.  The  defendant  had  procured  his  name  to  be  registered 
in  the  CoUectorate  as  joint  proprietor  with  the  plaintiff.  The  first 
Court  made  the  declaration.  The  Court  of  first  appeal  reversed  the 
decision  on  the  ground  that  the  suit  was  barred  by  limitation ;  and 
secondly,  that  the  defendant  had  rights  upon  the  merits  of  the  case, 
but  the  High  Court  on  special  appeal  restored  the  decision  of  the 
Court  of  first  instance. 

So  also  in  Ram  LocTiun  Chucherhutty  vs.  Ram  Soonder  Chucker^ 
hutty,  20  Suth.  W.  R.,  104,  Couch  C.  J.,  and  Glover  J.,  29th 
May  1873,  the  plaintiff  being  in  possession  of  land  sued  to 
have  a  declaration  of  title  to  half  of  it,  and  "  for  releasing  the  plain- 
tiff from  liability  under  the  spurious  kubooleat  which  had  been 
set  up  by  the  defendant,  and  for  confirmation  of  proprietarj'  right. 
It  was  observed  "  the  defendant  had  in  the  Revenue  Court  set  up 
a  kubooleat  as  given  to  him  by  the  first  plaintiff,  and  had  succeeded 
in  obtaining  a  decision  of  that  Court  in  his  favor.  Seeing  the  use 
which  is  made  in  this  country  of  decisions  of  Revenue  Courts  and 
Magistrates,  the  plaintiffs  may  have  reasonably  felt  some  apprehen- 
sion if  this  decision  in  favor  of  the  kubooleat  remained  unquestioned.'* 
In  this  case  it  seems  that  the  Moonsiff  had  made  a  decree  in  the 
plaintiffs  favor,  declaring  them  the  owners  of  the  land,  and  that  the 
title  was  in  them.  The  Subordinate  Judge,  on  appeal,  was  of  opinion 
that  one  of  the  plaintiff's  instruments  by  which  they  derived  title  of 
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gift  was  not  proved,  and  reversed  the  MoonsifTs  decree.  But  he 
found  that  the  plaintiff  had  been  in  possession  more  than  12  years 
(which,  see  XI,  Moo.  I.  A.,  362,  confers  a  title).  The  High  Court 
on  special  appeal  reversed  the  decision  of  the  Subordinate  Judge. 

Again,  in  Ahlak  Ram  vs.  Mohendro  Pershad  Tewaree,  20  Suth. 
"W.  R.,  365,  Glover  and  Morris  JJ.,  19th  August  1873,  a  declaratory 
suit  by  one  in  possession,  the  defendant  having  caused  his  name 
to  be  entered  on  the  Collector's  register  was  held  to  lie.  Glover  J. : — 
^'  It  seems  to  me  that  this  was  a  most  decided  injury  done  or 
attempted  to  be  done  to  the  plaintiflF's  rights  over  the  land,  and  gave 
plaintiff  a  very  sufficient  cause  of  action.  It  cast  a  slur  upon  his  title, 
and  lessened  the  value  of  his  property  if  he  had  wanted  to  sell  it.  No 
purchaser  would  have  come  to  terms  with  a  seller  whose  land  was 
not  only  claimed  by  another  but  which  actually  stood  in  that  person's 
name  in  the  Collector's  landholders'  regrister." 

The  Legislature  has  lately  recognized  suits  of  this  nature  for 
a  mere  declaration  of  right.  Thus  Act  XXIII  of  1871,  the  Punjab 
Land  Revenue  Act,  by  Section  20,  enacts  that  any  person  who 
considers  that  he  is  aggrieved  as  to  any  right  of  which  he  is  in 
possession,  by  any  entry  made  in  a  record  of  rights,  may,  after 
such  record  of  rights  has  been  sanctioned,  bring  a  suit  in  a  Civil 
Court  for  a  declaration  that  such  entry  is  incorrect,  and  that  a 
different  entry  ought  to  have  been  made.  The  Government  and  every 
person  interested  in  such  entry  shall  be  made  defendants  in  every  such 
suit.  A  decree  obtained  in  such  suit  shall  be  of  the  same  effect  as  if 
the  entry  which  it  declares  to  be  correct  had  been  made  originally 
in  the  record  of  rights  (that  is  to  say  shall  be  presumed  to  be 
true,  s.  16). 

In  like  manner,  where  a  defendant  has  induced  the  Collector  of 
Revenue  to  make  a  record  of  wrong  boundaries  in  his  maps,  it  is 
now  held  that  a  suit  will  lie  for  a  declaration  that  the  boundaries  are 
wrongly  laid  down.  It  seems,  however,  to  have  been  doubted  at  one  time 
whether  such  a  declaration  could  be  made.  Thus  in  Baboo  Motee 
Lall  vs.  Banee,  the  wife  of  Maharajah  Bhoop  Sing^  8  Suth.  W.  R.,  64, 
a  suit  was  brought  for  confirmation  of  possession  by  a  declaration  of 
right  and  determination  of  boundaries,  and  to  set  aside  certain  maps 
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and  proceedings  of  the  revenue  authorities.  The  phxintifF  was  iu 
possession  of  the  lands  in  respect  of  wliich  the  suit  was  bronorlit. 
Tlie  Court  (Peacock  C.  J.,  and  Loch  J.,  20th  June  1867),  following 
the  English  cases,  held  that  it  was  a  matter  in  its  discretion  to  make 
a  declaratory  decree  or  not.  And  it  was  considered  that  under  the 
circumstances  of  the  case  no  such  decree  ought  to  be  made.  It  did 
not  appear  that  the  person  on  the  other  side  of  the  boundary  line  dis- 
puted that  the  line  was  erroneously  laid  down,  but  whether  he  did  or 
not,  the  Court  did  not  think  that  the  plaintiff  ought  to  have  a  declara- 
tory decree,  he  might  have  set  the  matter  right  by  taking  proper  pro- 
ceedings before  the  revenue  authorities. 

In  later  cases,  however,  such  declarations  have  been  made.  Thus 
in  the  case  of  Promothonath  Roy  vs.  Poorno  Chunder  Banerjee,  11 
Suth.  W.  R.,  543,  Bayley  and  Hobhouse  JJ.,,  27th  May  1869,  it  was 
alleged  that  the  defendant  had  collusively  caused  the  plaintiff's  land 
to  be  surveyed,  and  that  a  certain  demarkation  had  been  made  by 
the  survey  authorities  in  fraud  of  the  plaintiff,  and  that  there  was 
an  attempt  made  to  bind  the  plaintiff  to  this  by  fraudulently 
inserting  his  father's  name  in  the  proceedings.  It  was  held  that  a 
suit  would  lie  for  a  declaration  of  title  although  the  plaintiff  was  in 
possession. 

Again,  in  Sheeh  Jattun  Roy  vs.  Punchanun  Bose,  3  B.  L.  R., 
Appx.  55  (S.  C),  11  Suth.  W.  R.,  466,  decided  by  Loch  and 
D.  Mitter  JJ.,  where  the  plaintiff  sued  for  a  declaration  of  title  to 
certain  lands  which  he  alleged  had  been  erroneously  surveyed  as 
part  of  the  defendant's  village,  and  where  the  defendant  denied 
the  plaintiff's  right  to  and  possession  of  the  lands,  it  was  held 
that  the  plaintiff  was  entitled  to  the  declaration.  The  case  of  Baboo 
Motee  Lall  vs.  Ranee  was  relied  on  as  against  the  plaintiff,  but 
the  Court  drew  a  distinction  between  the  two  cases,  as  here  the 
defendant  had  actually  contested  the  case.  It  was  considered  that 
the  plaintiff  might  have  a  declaration,  although  he  might  have 
avoided  all  litigation  by  an  application  to  the  survey  authorities 
to  rectify  the  map. 

Again,  in  Puree  Jan  Khatoon  vs.  Bykunt  Chunder  Chucher- 
butty^  9    Suth.    W.  R.,    380,    Kemp  and  E.  Jackson  JJ.,  25th 
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March  1868,  the  plaintiff  alleged  that  the  defendant  had  caused 
his  land  to  be  marked  out  in  his  absence^  taking  a  portion  which 
belonged  to  him  within  the  new  boundary,  and  proceeded  against 
the  plaintiffs  tenants  in  a  suit  for  rent,  and  in  proceedings  to 
enforce  a  measurement  under  Act  VI  of  1862  of  the  Beno-al  Coun- 
cil.  These  were,  in  the  opinion  of  the  Court  (Kemp  and  L.  S. 
Jackson  JJ.)j  hostile  acts  which  gave  the  plaintiff  a  right  to  ask 
for  a  declaration  under  Section  15  of  Act  8  of  1859,  although  he 
remained  in  possession.  The  Court,  however,  referred  with  approval 
to  a  former  order  of  Trevor  and  Glover  JJ.,  in  the  same  case, 
remanding  the  case  for  re-trial,  where  they  said  : — "  The  Court  will 
not  be  put  in  motion  under  Section  15  unless  some  injury  appears  so 
probable  as  to  lead  to  the  conclusion  that,  unless  stayed  by  the  de- 
claratory decree^  the  incohate  or  threatened  injury  may  be  completely 
perpetrated;"  and  two  decisions,  one  in  case  No.  1164  of  1857,  dated 
February  25th,  1868,  and  not  reported,  decided  by  Bayley  J.,  and 
Phear  J.,  who  refased  to  make  a  declaration  in  the  absence  of  any 
overt  act  of  hostility  or  attempt  to  take  possession  from  the  plaintiff, 
and  added  "  that  a  plaintiff  who  seeks  relief  under  Section  15  must 
make  out  to  the  satisfaction  of  the  Court  some  act  done  by  the 
defendants  which  is  hostile  to  and  invades  his  rights,  and  which  would 
justify  an  injunction  or  a  decree  for  damages  or  a  decree  for  delivery 
of  possession,  or  some  other  decretal  order  being  passed  against 
the  defendants  if  the  Court  had  so  thought  fit  to  exercise  its  dis- 
cretion.^' The  case  of  Baboo  Motee  Lai  vs.  The  Ranee  of  Maharaja 
Bhoop  Sing,  &c.,  8  Suth.  W.  R.,  64,  Peacock  C.  J.,  and  Loch  J.,  20th 
June  1867,  was  also  relied  on  as  an  authority  for  this  and  for  the 
other  proposition,  that  it  is  discretionary  with  the  Courts  to  grant  or 
to  refuse  a  declaratory  decree. 

In  the  case  of  the  Government  vs.  Rajah  RajUssen  Sing,  9 
Suth.  W.  R.,  426,  March  13th,  1868,  where  the  Government  had 
wrongfully  drawn  a  boundary  line,  cutting  off  a  portion  of  the  estate 
as  settled,  and  had  forbidden  the  plaintiff  the  enjoyment  of  zemin- 
dary  rights  in  the  portion  beyond,  it  was  held  by  Peacock  C.  J., 
L.  S.  Jackson  J.,  and  Phear  J.,  that  this  constitutes  a  cause  of 
action  upon  which  the  plaintiff  can  ask  for  a  declaration  under 
Section  15,  because  it  constitutes  a  cause  of   action   upon  which 
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he  could  have  come  to  a  Civil  Court  for  relief  independently  of 
that  section ;  and  Sir  B.  Peacock,  who  delivered  the  judgment  of  the 
Court  in  the  case  of  Baboo  Motee  Lall  vs.  Maharajah  Bhoop  Sing, 
appears  to  have  afterwards  made  declaratory  decree  in  a  similar  case. 
The  case  itself  is  not,  I  believe,  reported,  but  parts  of  the  judgment 
and  the  decree  are  quoted  by  Couch  C.J.,  in  the  case  of  Rajah 
Rajhrishna  Sing  Bahadoor  vs^  Collector  of  Mymensing,  19  Suth.  W.  R., 
232,  24th  February  1873,  Couch  C.  J.,  Kemp  and  Pontifex  JJ. 
The  appellant  in  this  case  applied  to  the  Court  in  Mymensing 
that  the  terms  of  the  decree  which  had  been  made  by  Peacock  C.  J., 
might  be  proclaimed  on  the  spot,  and  that  the  line  delineated  in  a 
survey  map  might  be  erased  from  it.  The  plaint  appears  to  have 
been  framed  for  the  recovery  of  lands,  and  the  Lower  Court  and  a 
Division  Bench  of  the  High  Court  had  allowed  the  claim  and 
declared  the  plaintiff  entitled  to  the  lands.  On  a  further  hearing 
before  the  Chief  Justice  (and  apparently  a  Full  Bench),  this  decree 
was  modified  according  to  the  following  opinion  of  the  Court.  Sir 
B.  Peacock  C.J. :— ^'  It  appears  to  us  that  the  appeal  must  be  allow- 
ed, and  the  decisions  of  the  Lower  Court  and  of  the  Division  Bench 
of  this  Court  be  reversed  so  far  as  they  declare  that  the  plaintiff 
is  entitled  to  the  lands  specified  in  the  plaint,  and  that  we  must 
merely  declare  that  the  boundary  line  laid  down  in  the  survey  map 
as  the  boundany  line  of  his  permanently-settled  estate  is  not  the  true 
boundary  line.''  And  the  decree  was  as  follows  : — "  It  is  hereby 
declared  that  the  boundary  line  laid  down  in  the  survey  map  as  the 
boundary  line  of  the  said  plaintiff's  permanently-settled  estate  is  not 
the  true  boundary  line,  and  that  the  said  plaintiff  is  not  bound  by 
the  said  survey  map,  or  by  the  order  of  the  Collector  of  the  15th 
April  1859,  and  the  subsequent  proceedings  therein.'' 

The  decision  in  the  case  before  Couch  C.  J.,  Kemp  and  Pontifex 
JJ.,  was  that  the  plaintiff  could  not  have  his  decree  proclaimed  or 
the  boundary  line  altered,  as  the  decree  did  not  provide  for  it,  and 
that  was  the  only  point  before  the  Court. 

Again  in  the  case  of  Bromo  Moyee  Dehia  Choicdhrain  vs.  KomO' 
dinee  Kant  Banerjee  Chowdhry,  17  Suth.  W.  K,  466,  before  Kemp 
£Vnd  Glover  JJ.,   March   2nd,  1872,  the  plaintiff  alleged    that  the 
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defeudaut  had  collusively  with  cue  B.  obtained  a  thahhust  survey  of 
certain  land,  in  which  a  part  of  his,  the  plaintifFs,  land  had  been  set 
down  as  the  defendant's.  The  latter  had  also  sued  (the  report 
does  not  say  who  was  the  defendant  in  this  suit)  to  obtain  an  order 
that  a  building  on  the  land  in  question  should  be  demolished,  and  it 
was  held  that  the  plaintiff  as  proof  of  this  had  established  a  case  for 
a  declaratory  decree. 

In  like  manner  a  declaration  may  be  made  that  a  plaintiff  has  a 
right  to  a  settlement.  In  the  year  1835,  certain  land  held  by  the 
zemindars  of  Roghoorampore  was  resumed  by  the  Government  as 
not  comprised  within  the  limits  of  their  permanently-settled  estate  ; 
the  land  being,  in  fact,  a  recent  alluvial  formation.  Afterwards,  the 
land  remained  under  hhas  collection  until  1842,  when  a  temporary 
settlement  was  made  with  persons  who  had  no  previous  interest 
in  the  property.  Subsequent  temporary  settlements  of  a  similar 
character  were  made  until  the  year  1867,  when  a  permanent 
settlement  Avas  made  with  the  defendant  in  the  present  suit,  who 
was  the  owner  of  a  half  share  in  the  zemindaree.  The  plaintiff 
sued  to  have  it  declared  that  he  is  the  owner  of  the  other  half 
share  in  the  zemindaree,  and  it  was  held  that  he  w^as  entitled 
to  a  declaration  to  that  effect.  It  was  stated  by  Markby  J.,  that 
"without  going  minutely  through  the  language  of  the  regulation, 
I  thiniv:  it  quite  clear  that  it  has  been  the  invariable  practice 
in  this  country  to  allow  a  person  who  alleges  that  he  is  entitled 
to  a  permanent  settlement  to  come  into  the  Civil  Court  to  obtain 
a  declaration  of  that  right/'  Kristo  Chunder  Sandyal  vs.  Kashee 
Kishore  Roy  Chowdry,  17  Suth.  W.  R.,  145,  Bayley  and  Markby  JJ., 
19th  January  1872.  In  this  case  the  defendant  had  put  himself 
forward  as  the  owner  of  certain  rights  as  the  actual  pro])rietor,  and 
got  the  settlement  made  in  his  fixvor,  Section  25  of  Reg.  VIII  of 
1793;  he  was  therefore  to  be  considered.  Section  11,  ib.^  as  the 
rig'htful  possessor  until  a  better  title  is  established  against  him  in  due 
course  of  law.  The  Government  should  be  made  a  party  to  such 
a  suit ;  although  the  Revenue  authorities  settle  wdth  the  person 
ostensibly  in  possession  for  the  purpose  of  the  collection  of  the 
Government  Revenue,  but  they  have  no  means  of  dealing  with  the 
question  of  title,  Ilahomed  Israile  vs.  Wise,  13  B.  L.  R.,  118,    Full 
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Bench,  March    16th,    1874;    see    also    Gunga    Gobind  Mundul  vs. 
The  Collector  of  the  2i-Pergunnahs ,  11  Moo.,  I.  A.,  358. 

A  butwarrah  proceedinor,  or  proceeding  for  the  partition  of  a 
joint  estate,  which  is  made  hj  the  Collector  who  fixes  the  amount  of 
the  revenue  payable  by  each  part  of  the  estate  into  which  the  whole 
is  divided  under  the  provisions  of  Regulation  XIX  of  1814,  may 
be  final  for  fiscal  purposes,  but  it  does  not  bar  the  right  of  a  third 
party  to  sue  to  have  them  set  aside.  And  if  the  Collector  in  the 
course  of  those  proceedings  has  declared  A.  entitled  to  a  specified 
share  in  the  estate,  to  which,  as  against  the  plaintiff,  he  was  not 
entitled,  and  then  proceeded  to  divide  that  share  for  him,  this  is  a 
substantial  injury  to  the  plaintiffs  title,  and  he  can  sue  to  have 
the  proceedings  declared  invalid  and  set  aside,  Speiicer  vs.  Puhnl 
Chowdhry,  6  B.  L.R.,  658,  Bayley  and  Mitter  JJ.,  May  2nd,  1871. 
Sheo  Pershad  Soohool  vs.  Shunlcur  Sahoy,  16  Suth.  W.  R.,  190,  Kemp 
and  Glover  JJ.,  28th  July  1871. 

But  in  Sheo  Lall  Choiodhry  vs.  Chunder  Benode  Oopadhyaj  9 
Suth.  W.  R.,  586,  Kemp  and  E.  Jackson  JJ.,  20th  May  1868,  where 
the  suit  was  brought  to  obtain  a  declaration  that  two  pottahs  and  a 
chittah  put  forward  in  the  course  of  a  butwarrah  proceeding  were  for- 
geries, it  was  considered  that  the  suit  was  premature,  as  no  injury 
was  done  to  the  plaintiff  by  the  documents  being  put  forward.  It 
appeared  to  the  Court  to  be  a  suit  brought  to  get  rid  before-hand 
of  the  evidence  upon  which  the  defendant  would  mainly  rely  upon 
in  a  suit  for  enhancement,  which  could  only  be  brought  under 
Act  X  of  1859.  And  the  case  was  contrasted  with  the  decision  in  the 
case  of  Khohirooddeen  vs.  Kishen  Dhun  CJmckerbutty,  3  Suth.  W.R., 
209,  Seton-Karr  and  E.  Jackson  J  J.,  August  18th,  1865,  where  the 
pottah  had  been  publicly  put  forward  in  a  Court  of  Justice,  and 
the  suit  was  held  to  lie. 

In  the  case  of  Bhyro  Singh  vs.  Oodeo  Kurn  Singh,  12  Suth.  W. 
R.,  285,  Glover  and  Mitter  JJ.,  6th  August  1869,  the  plaintiff  sued 
for  confirmation  of  possession  and  for  declaration  of  his  title  to  certain 
land,  alleging,  as  a  cause  of  action,  that  a  slur  had  been  cast  upon 
his  title  by  the  decision  of  the  Collector  in  a  suit  brought  by 
the  defendant  under  clause  6,  Section  23  of  Act  X  of  1859,  in  which 
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the  defendant  was  declared  to  have  been  illegally  ejected  by  the 
zemindars.  In  that  suit  the  defendant  got  a  decree  on  the  strength 
of  a  pottah  said  to  have  been  given  to  him  by  the  plaintiff's  vendor. 
The  6th  clause  of  Section  23  of  Act  X  of  1859  enacts  that  "all 
suits  to  recover  the  occupancy  or  possession  of  any  land,  farm,  or 
tenure,  from  which  a  ryot,  farmer,  or  tenant  has  been  illegally  eject- 
ed by  the  person  entitled  to  receive  rent  for  the  same,  shall  be  cog- 
nizable by  the  Collectors  of  land  revenue,  "  &c.  It  was  held  that  as 
this  clause  referred  only  to  possessory  actions  against  the  person 
entitled  to  receive  the  rent,  and  not  to  suits  in  which  the  question 
of  title  is  determined  {Gooro  Dass  Roy  vs.  Ramnarain  Mitter,  7 
Suth.  W.  R.,  186),  the  Collector's  judgment  upon  the  genuineness 
of  the  pottah  could  not  be  pleaded  as  an  estoppel  in  the  suit.  So  that 
the  suit  was  apparently  considered  unobjectionable. 

Proceedings  by  way  of  purchase  or  claim  in  respect  of  property 
the  subject  of  a  civil  suit  or  taken  in  execution  of  a  decree  also 
sometimes  afford  grounds  for  declaratory  actions.  Thus  the  case 
of  Mussamut  Gosmiah  vs.  Taffuzzul  Hossein^  4  Bengal  L.  E,.,  Appx. 
32,  decided  by  Macpherson  and  E.  Jackson  JJ.,  January  21st,  1870, 
w^as  a  suit  in  which  the  plaintiff  asked  merely  for  a  declaration 
that  she  was  the  real  purchaser  of  certain  property,  and  the  plaint 
stated  that,  although  the  plaintiff  had  paid  the  earnest  money,  the 
defendant  had  fraudulently  caused  his  name  to  be  inserted  in  the 
certificate  of  sale.  The  defence  was  that  the  suit  would  not  lie 
under  Section  260  of  Act  YIII  of  1859,  which  recognizes  only  the 
ostensible  purchaser  at  a  sale  of  immoveable  property  in  execution  of 
a  decree,  the  objection  was  allowed  by  the  Moonsiff,  but  this  decision 
was  reversed  by  the  Court  of  appeal,  which  remanded  the  case  for 
re-trial,  indicating  thereby  that  the  suit  was  not  objectionable  on  the 
ground  that  it  asked  only  for  a  declaration. 

Section  246  of  the  Code  of  Civil  Procedure  is  a  provision  for 
the  investigation  of  claims  preferred  to  or  objections  offered  to  the 
sale  of  property  attached,  as  not  liable  to  be  sold  in  execution  of 
decrees.  If  it  appears  that  the  property  was  not,  at  the  time  of  the 
attachment,  in  the  possession  of  the  person  against  whom  the  execu- 
tion is  sought  or  of  some  one  in  trust  for  him,  or  in  the   occupancy 
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of  ryots  paying  rent  to  him,  or  that  if  it  was  in  his  possession  it 
was  so,  not  on  his  own  account,  but  on  account  of  another  person, 
the  property  is  to  be  released  from  attachment,  otherwise  the  claim  is 
to  be  disallowed.  The  question  of  title  is  not  investigated  in  this 
proceeding,  but  the  person  against  whom  the  order  is  made  may 
afterwards  bring  a  suit  to  establish  his  title.  In  the  case  of 
Gahind  Prasad  Tewari  vs.  Udai  Chand  Eana,  6  13.  L.  R.,  3^0, 
Markby  and  Mitter  J  J.,  12th  July  1870,  certain  property  was 
attached  in  execution  of  a  decree,  and  A.  preferred  a  claim  to  it 
under  this  section,  alleging  that  the  property  had  been  mortgaged 
to  him  by  the  judgment-debtor.  His  claim  was  allowed  in  so 
far  that  an  order  was  made  for  the  sale  of  the  property  subject 
to  his  mortgage.  B.  afterwards  claimed  the  property  as  his  abso- 
lute estate,  and  his  claim  was  allowed,  and  the  property  released 
from  attachment.  A.  was  not  a  party  to  these  proceedings.  It  was 
held  that  A.  could  file  his  suit  for  a  declaration  of  his  title  as  mort- 
gagee. This  case  was  distinguished  from  the  case  of  Kenaram 
Chuckerhutty  vs.  Dinonath  Pandaj  9  Suth.  W.  R.,  325,  Bayley  and 
Phear  J  J.,  February  25th,  1868,  and  it  was  said  that  the  decree 
could  be  made  because  the  plaintiff  had  had  his  market  spoiled, 
although  there  was  no  absolute  injury.  This  case  does  not  seem 
to  accord  with  the  case  of  Colvin,  Cowie  and  Co.  vs.  Elias,  2  B.  L.  R., 
A.C.,  212  (S.C.),  11  Suth.  W.  R.,  40,  L.  S.  Jackson  and  Hobhouse 
JJ.,  January  13th,  1869.  In  this  instance  the  suit  was  brought 
for  the  establishment  of  a  putnee  right,  that  is  for  a  declaration 
of  the  plaintiffs  putnee  right  in  the  property  sued  for,  by  setting 
aside  an  order  admitting  a  claim,  which  was  a  claim  preferred  and 
disposed  of  by  the  Court  under  Section  246  of  the  Code  of  Civil  Pro- 
cedure, in  execution  of  a  decree  obtained  by  the  Bank.  The  Bank  had 
taken  a  mortgage  from  C.  of  a  putnee  talook  obtained  by  C.  from  the 
defendant  E.,  and  had  obtained  decrees,  one  for  rent  and  the  other  for 
the  money  advanced  upon  mortgage.  In  execution  of  the  decree  for 
rent,  the  property  in  question,  a  house  in  one  of  the  villages  com- 
prised in  the  putnee,  was  put  up  for  sale  and  described  as  the  lakhei^aj 
property  of  the  judgment-debtor ;  the  defendant  claimed  it  as  her 
lakheraj ;  she  did  not  however  deny  that  the  judgment-debtor  had 
putuee  rights,  and  her  claim  was  allowed  uuder  section  246.   The 
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plaintiffs  then  sued  within  one  year  as  prescribed  by  that  section 
for  a  declaration  of  their  title  as  mortgagees  of  the  putnee ;  they 
alleged  that  the  house  in  question  was  comprised  in  the  putnee, 
and  asked  for  a  reversal  of  the  order  under  section  246.  It  was  held 
that  no  hostile  act  had  been  done  by  the  defendant  to  justify  the  suit ; 
the  defendant  had  never  by  any  act  of  hers  impugned  or  disturbed 
the  title  which  the  plaintiifs  were  setting  up  in  the  present  suit.  All 
that  she  did  was  to  oppose  and  dispute  the  allegation  on  the  part  of 
the  plaintiff  that  they  were  entitled  to  sell  this  property  by  reason  of 
its  being  the  laker aj  or  rent-free  property  of  the  judgment-debtor, 
and  it  might  very  well  be  that  if  the  plaintiffs  had  sought  to  sell  the 
property  as  being  comprised  within  the  putnee  lease  the  defendant 
would  not  have  opposed  that  application. 

A  plaintiff  alleged  that  he  was  owner  in  possession  of  an  8- 
anna  share  in  a  specified  mouzah,  and  that  his  enjoyment  was 
menaced  by  reason  of  the  defendant  having  attached  it  and  caused 
it  to  be  sold,  and  then  himself  purchased  it  in  execution  of  a  decree 
held  by  him  against  a  third  person,  and  he  prayed  for  a  declaration 
of  his  right  of  ownership  and  possession.  The  plaintiff  set  out  his 
title  which  was  derived  from  one  Shahamut  Ali  Khan,  deceased, 
who'  had  mortgaged  it  to  Opadhya  in  1810  and  1813.  Shahamut 
afterwards  sold  the  property  to  his  two  eldest  sons ;  he  had  a 
third  son.  There  was  a  fresh  mortgage  by  the  two  sons  in 
1820,  and  in  1830  Opadhya  foreclosed  and  got  his  final  decree  for 
foreclosure  in  1831.  The  plaintiff  bought  from  Opadhya's  widow. 
The  defendant  did  not  deny  all  this,  but  stated  that  he  became 
the  purchaser  of  a  decree  passed  in  1836  against  the  heirs  of  Shaha- 
mut, aud  in  execution  of  that  decree  caused  the  rights  of  Shahamut's 
third  son  to  be  attached  and  sold,  and  he  contended  that  the  third 
son  had  a  share  subject  to  the  mortgages  of  1810  and  1813.  He 
alleged  fraud  between  the  father  and  the  two  eldest  sons.  The 
plaintifi'  had  preferred  a  claim  under  Section  246  of  the  Code,  but 
it  had  been  disallowed,  whereupon  the  present  suit  was  brought. 
The  Court  below  appears  to  have  made  a  declaration  in  favor  of 
the  plaintiff,  and  the  defendant  appealed  against  this  decision.  The 
High  Court  on  appeal,  after  pointing  out  that  the  whole  of  the  pro- 
ceedings in  the  matter  of  the  sale  in  execution  were  misconceived, 
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decided  to  deal  with  the  case  as  if  the  defendants  were  in  the  position 
of  a  plaintiff  seeking  to  establish  a  right  to  follow  the  assets  of 
Shahamut  into  the  hands  of  the  plaintiff,  and  as  there  was  no  ground 
for  finding  in  his  favor  on  that  point,  thej  dismissed  his  appeal, 
Shurfun  Behee  vs.  The  Collector  of  Sarun,  10  Suth.  W.  B.,  199, 
Phear  and  Hobhouse  JJ.,  July  24th,  1868. 

The  orders  of  Courts  of  Criminal  jurisdiction  cannot  however  be 
dealt  with  or  declared  illegal  or  erroneous  by  the  Civil  Courts,  when 
they  are  made  in  criminal  proceedings  or  even  in  matters  partly  of 
a  civil  nature,  as,  for  example,  orders  for  the  abatement  of  nuisances. 
Thus  in  the  case  of  Madhab  Chandra  Guho  vs.  Kamala  Kant 
Chuckerhutty,  6  B.  L.  B,.,  643,  Macpherson  and  Mookerjee  JJ., 
March  21st,  1871,  an  unsuccessful  attempt  was  made  to  obtain 
a  declaration  that  the  plaintiff  was  entitled  to  build  a  bridge, 
which  the  Magistrate  in  regular  proceedings,  under  the  Criminal 
Procedure  Code,  has  ordered  to  be  pulled  down  as  an  obstruction. 
The  prosecutor  in  the  case  was  made  defendant.  The  suit  was 
dismissed  on  the  ground  that  no  civil  suit  will  lie  to  reverse  the  orders 
of  a  Criminal  Court. 

But  in  the  case  of  Meghraj  Singh  vs.  Rashdharee  Singh,  17 
Suth.  W.  R.,  281,  where  a  Magistrate  had  made  an  order  under  Sec- 
tion 321  of  the  Criminal  Procedure  Code  (Act  XXV  of  1861J,  by  which 
the  defendant  in  the  present  suit  was  confirmed  in  possession  of  a 
certain  drain  pipe  for  drawing  of  water  from  a  reservoir,  the  plaintiff 
sued  to  have  the  order,  which  although  still  subsisting  had  never  been 
acted  upon,  set  aside.  It  was  found  by  the  Court  of  first  instance  that 
the  drain  pipe  was  not  there  [at  the  time  of  suit  ?]  It  was  held  by 
the  Court  of  Appeal  that  the  plaintiff  was  entitled  to  a  declaratory 
decree,  and  to  have  the  Magistrate's  order  set  aside.  Another  case, 
Undhoob  Narain  vs.  Chutter  Dharee  Singh,  9  Suth.  W.  R.,  480, 
Phear  and  Hobhouse  JJ.,  was  refered  to  as  an  authority  that  a 
suit  for  possession  was  not  barred  under  clause  7,  Section  1,  of  Act 
XIV  of  1859,  by  the  lapse  of  more  than  three  years  from  the  date  of 
the  Magistrate's  order,  the  order  having  been  made  under  Section 
318  of  the  Code  of  Criminal  Procedure. 

These  two  last  were  cases  in  which  orders  had  been  made  under 
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Chapter  22  of  Act  XXV  of  1§61,  corresponding  to  Chapter  40  of  the 
Code  of  Criminal  Procedure  as  re-enacted  in  1872,  and  giving  the 
Magistrate  power  to  make  orders  regarding  the  possession  of  land 
when  there  is  a  dispute  regarding  it  or  regarding  boundaries,  &c., 
calculated  to  induce  a  breach  of  the  peace.  The  Magistrate  acts  under 
these  provisions  in  a  summary  way  and  merely  for  that  purpose ;  he  has 
no  jurisdiction  to  try  a  question  of  title,  which  must  be  enquired  into 
by  the  Civil  Court.  These  cases  therefore  do  not  in  any  way  con- 
flict with  the  case  of  Madhuh  Chandra  Guho  vs.  Kamala  Kant  Chucher- 
hutty^  6  B.  L.  K,  643,  where  the  Magistrate  ordered  the  demolition 
of  the  bridge  under  Chapter  20  of  the  Code  of  Criminal  Procedure 
(Act  XXV"  of  1861),  which  relates  to  the  removal  of  public 
nuisances,  and  thus  it  will  be  found  that  a  period  of  limitation  is 
fixed  by  the  present  Limitation  Act,  IX  of  1871,  Schedule  2, 
No.  46;  three  years  are  allowed  from  the  date  of  the  order  under 
Act  XXV  of  1861,  c.  22,  to  recover  the  property  comprised  in  such 
order.  «, 

In  Sheik  Torah  Ally  vs.  Sheik  Mahomed  Tukkee,  19  Suth.  W. 
R.  (P.  C),  p.  1,  the  plaintiff,  who  was  in  possession,  sued  for 
relief  from  injury  and  for  confirmation  of  possession  of  certain  land, 
and  he  stated  that  some  of  the  defendants  had  taken  proceedings  uuder 
Act  IV  of  1840  (for  preventing  affrays  concerning  the  possession 
of  land,  and  for  providing  relief  in  cases  of  forcible  dispossession). 
The  Magistrate  interfered  under  that  Act ;  he  had  no  jurisdiction  to 
try  the  question  of  title,  but  only  to  decide  who  was  the  person  in 
possession.  He  decided  in  favor  of  the  plaintiff,  but  his  decision 
was  reversed  by  the  Sessions  Judge,  and  the  cause  of  action  was 
alleged  by  the  plaintiff  to  have  arisen  when  the  Judge^s  order  was 
passed.  The  plaintiff  in  the  present  suit  asked  that  he  should  be 
maintained  in  possession,  and  that  the  Court  should  declare  affirma- 
tively that  his  possession  was  accompanied  by  title.  The  counsel 
for  the  respondeuts  took  the  objection  that  the  plaintiff  being  in 
possession  was  not  entitled  to  a  declaratory  decree,  and  he  relied  upon 
Rooke  vs.  Lord  Kensington,  2  K.  &  J.,  761;  but  it  was  assumed  in 
the  judgment  of  the  Committee  that  the  suit  was  unobjectionable  on 
this  ground,  and  the  case  was  decided  on  the  failure  of  the  proofs 
adduced  by  the  plaintiff,  not  upon  the  question  of  jurisdiction. 

L 
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There  is,  in  the  Bengal  Presidency,  another  class  of  suits  in 
which  a  decree  which  is  merely  declaratory  could,  before  the  Civil 
Procedure  Code  was  passed,  and  now  can,  be  made,  namely,  suits 
for  a  declaration  that  the  plaintiff  has  a  right  to  enhance  his  tenants' 
rents.  Regulation  V.  of  1812,  Section  9,  provided  that  "no  cultiva- 
tor or  tenant  of  land  shall  be  liable  to  pay  an  enhanced  rent,  thou</h 
subject  to  enhancement  under  subsisting  regulations,  unless  written 
engagements  for  such  enhanced  rents  have  been  entered  into  by 
the  parties,  or  a  formal  notice  has  been  served  on  such  cultivator 
or  tenant  at  the  season  of  cultivation,  viz,,  on  or  before  the  month  of 
Jeyt,  notifying  the  specific  rent,  under  the  landholders'  right  of 
enhancing  it,  to  which  he  will  be  subject  for  the  ensuing  Fussily,  or 
for  the  current  Bengal  year/'  This  enactment  was  repealed  by  section 
1  of  Act  X  of  1859,  an  Act  which  applied  to  the  whole  of  the  Presi- 
dency of  Bengal,  which  enacts  that  *^  no  under-tenant  or  ryot,  who 
holds  or  cultivates  land  without  a  written  enorafrement  or  under  a 
written  engagement,  not  specifying  the  period  of  such  engagement, 
or  whose  engagement  has  expired,  or  has  become  cancelled  in 
consequence  of  the  sale  for  arrears  of  rent  or  revenue  of  the  tenure 
or  estate  in  which  the  land  held  cultivated  by  him  is  situate,  and 
has  not  been  renewed,  shall  be  liable  to  pay  any  higher  rent  for  such 
land  than  the  rent  payable  for  the  previous  years,  unless  a  written 
notice  shall  have  been  served  on  such  under-tenant  or  ryot,  in  or 
before  the  month  of  Cheit,  specifying  the  rent  to  which  he  will 
be  subject  for  the  ensuing  year,  and  the  ground  on  which  an  enhance- 
ment is  claimed." 

Act  X.  of  1859  has  been  repealed,  so  far  as  it  extended  to  the 
provinces  subject  to  the  Lieutenant-Governor  of  Lower  Bengal,  by 
Act  VIII.  of  1869  of  the  Bengal  Legislature,  which  however  con- 
tains the  same  provision  in  section  14 ;  but  the  notice  is  to  be  served 
in  districts  or  ])arts  of  districts  where  the  Fasli  year  prevails,  in  or 
before  the  month  of  Jeyt,  and  in  districts  or  parts  of  districts  in 
which  the  Bengallee  year  prevails,  in  or  before  the  month  of  Poos. 

When  the  Regulation  above  quoted  was  in  force,  a  suit  was  brought 
for  enhancement  of  rent  after  notice,  the  Moonsiff  gave  a  decree, 
fixinfy  the  rate  of  the  enhanced  rent,  and  the  case  was  appealed  to  the 
Principal  Sudder  Ameen,  who  decided  that  the  notice  had  not  been 
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Berved,  but  be  fixed  tbe  rate  of  tbe  rent.  It  was  contended  by  tbe 
defendant  that  as  the  plaintiff  had  failed  to  prove  the  service  of 
notice,  the  Principal  Sndder  Ameen  could  not  award  the  enhanced 
rent ;  but  the  plaintiff  urged  that  he  was  entitled  to  a  declaratory 
decree  declaring  his  right  to  enhance  the  rent.  It  was  held  by  the 
Court  (Peacock  C.  J.,  Norman,  Steer,  Kemp,  and  Seton-Karr  JJ.) 
that  such  a  decree  could  be  made,  Hurydhur  Mookerjee  vs.  Goomanee 
Kazee,  Marshall,  523,  (S.  C.)  B.  L.  R.,  Supplemental  Volume,  p.  15 
(1st  June  1863).  It  was  said  in  this  case  that  the  parties  should  not 
be  held  too  strictly  to  their  pleadings  under  the  Code  of  Civil  Proce- 
dure, and  when  a  plaintiff  asks  for  that  to  which  he  is  not  entitled, 
there  is  no  good  reason  why  the  Court,  in  refusing  the  relief  prayed 
for,  should  not  give  that  to  which  they  see  he  is  fairly  entitled  upon 
the  evidence  and  the  finding  of  the  issues  raised  in  the  suit. 
This  decision  was  approved  by  the  Judicial  Committee  of  the  Privy 
Council  in  Nufferchunder  Paul  Chowdhry  vs.  Poulsonj  12  B.  L.  E..,  53 
(S.  C),  19  Suth.  W.  E.,  175,  January  24th,  1874. 

The  case  in  Marshall  was  decided  after  the  Code  of  Civil  Proce- 
dure was  passed.     In  the  course  of   his  judgment.  Sir   B.  Peacock, 
however,  referred  to  several  other  instances  of  similar  decisions  by  the 
late  Company's  Courts,  the  first  of  these  cases  was  reported  in  the 
S.  D.  A.  Rep.  for  1847,  p.  196,   Gholam  Ruhman  vs.    Bajah  Radha 
Kaunth.     There  the  plaintiff  sued  the  defendant  to  enhance  his  rent. 
The  defendant  pleaded  a  tenure  at  a  fixed  rate,  but  failed  to  prove  it, 
and  the  Moonsiff  decreed  for  the  plaintiff.     His  decision  was  affirmed 
by  the  Principal  Sudder  Ameen,  and  the  defendant  appealed  specially 
to  the  Sudder  Dewannj^  Adawlut.     It  appeared  that  the  plaintiff  had 
omitted  to  give   the   notice   to  the   defendant   required   by   Regula- 
tion V  of  1812,  Section  9,   consequently  under   Section    10  it  was 
improper  for  the  Court   to   award  payment   of  a  greater  rent  than 
the  defendants  were  bound  to  pay  under  their  previous  engagements. 
The   Sudder   Court,  therefore,  reversed   the   decision   of  the    Courts 
below  so  far  as  they  awarded  'payment  of  the   enhanced  rents,  but 
upheld  them  to  the  extent  of  declaring  the  right  of  the  plaintiff  to 
levy  rents  from  the  defendants  for  the  lands  held  by  him   at  the 
purgunnah  rates.     This  decision  is  further  explained  by  Mr.  Sconce 
in  S.  D.  A.  Rep.,  1858,  p.  1002,  where  he  says  that  two  other  cases 
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were  disposed  of  in  the  same  way ;  in  one  case  the  jumma  had 
been  raised  from  rupees  11  to  rupees  45,  and  in  the  second,  from 
rupees  43  to  rupees  73 ;  in  each  case  the  higher  jumma  stood,  and 
only  the  payment  of  arrears  was  disallowed  in  consequence  of  the 
absence  of  notice  of  enhancement  required  by  the  Regulation.  Again, 
in  an  anonymous  case,  S.  D.  A.  Rep.,  1848,  p.  812,  which  was  a  suit 
for  enhancement,  it  was  alleged  that  the  prescribed  notice  had  been 
given  ;  but  the  Principal  Sudder  Ameen  dismissed  the  whole  case  on 
appeal,  on  the  ground  that  notice  was  not  proved,  and  it  was  held, 
on  further  appeal  to  the  Sudder  Court,  that  he  was  wrong  in  dis- 
missing the  entire  plaint  on  this  ground.  "  The  plaintiff  is  entitled 
to  a  declaration  of  his  right  to  assess  without  service  of  notice, 
though  he  cannot  claim  rent  at  the  enhanced  rate,  until  he  has  gone 
through  the  form  prescribed  by  law.  This  has  been  repeatedly  held 
by  this  Court." 

Kasshessin^ee  Dahea  vs.  Chunderhaunth  Muzoomdar,  S.  D.  A.  Rep., 
1858,  318,  was  a  suit  brought  after  notice  to  re-assess  the  land,  on 
the  ground  that  the  defendants  had  previously  paid  rent  at  variable 
rates ;  it  was  stated  in  the  judgment  to  be  a  suit  laid  "  not  for  the 
enforcement  of  payment,  but  simply  to  re-assess  the  land  in  the 
occupancy  of  the  tenants'  dependants ;  and  we  do  not  doubt  in 
conformity  with  other  decisions,  that  even  without  notice  a  suit 
to  determine  plaintiffs  right  to  enhance  without  carrying  liabi- 
lity to  pay  arrears  at  the  enhanced  rate  may  be  entertained." 
Ranee  Mahamya  Dassea  vs.  Neelmonee  Joogee,  S.  D.  A.  Rep.  for  1858, 
p.  1800,  was  another  case  in  which  the  right  to  enhance  was  declared, 
although  the  service  of  notice  under  Section  9  of  Regulation  V  of 
1812  had  not  been  shown.  In  the  case  of  Joykissen  Mookerjea  vs. 
Sheikh  Cazee  Golam  Sufder,  S.  D.  A.  Rep.  for  1857,  p.  1001,  a  case  of 
a  similar  kind,  it  was  decided  that  even  after  a  decree  establishing  a 
right  to  enhance  the  landlord  must  give  a  notice  under  Section  9  of 
Regulation  V  of  1812  of  his  intention  to  enhance  the  next  rent,  and 
this  rule  was  followed  in  Woomachurn  Base  vs.  Poreshmonee  Dasee, 
S.  D.  A.  Rep.  for  1859,  p.  833. 

These  cases  have  been  followed  in  Tshur  Chunder  Mundul  vs. 
Sham  Chunder  Dass,  Sutli.  Reports  from  January  3rd  to  July  1864, 
p.  312,  where  the  Court  referred  to  Foulson  vs.  Muddhoosoodun  Paul 
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Chowdry^  12th  February    1863,  and  Joyhissen  Mookerjee  vs.   Sheikh 
Kazee  Golam  Sufdar^  13th  May  1858.     There  appears  to  have  been 
a   like    practice  in  the  North- Western  Provinces  (S.  D.  Rep.,  Agra, 
1852,  p.  311). 

In  Boydonath  vs.  Ramjoy  Dey^  9  Suth.  W.  E,.,  293,  Peacock 
C.  J.,  and  Dwarkanath  Mitter  J.,  February  19th,  1868,  ont  he  other 
hand,  the  Court  refused  to  make  a  declaratory  decree  that  the  defen- 
dant was  holding  at  a  certain  rate  of  rent  before  any  rent  was  in 
arrears ;  such  a  decree  would  not  compel  the  defendant  to  pay  the  rent 
when  it  became  due  :  at  least  the  payment  could  not  be  enforced  by 
executing  that  decree,  and  it  would  be  necessary  to  have  a  fresh  suit 
to  compel  him  to  pay  rent  at  the  rate  at  which  he  was  by  the  former 
decree  declared  to  be  holding. 

A  landlord  had  sued  his  tenant  to  obtain  and  had  obtained  a 
decree  of  the  Court  declaring  that  he  had  a  right  to  enhance  his  rents. 
He  afterwards,  and  more  than  3  years  after  the  rent  had  accrued, 
sued  for  arrears  at  the  enhanced  rates ;  he  was  within  the  time  pre- 
scribed by  the  law  of  limitation  if  he  might  count  from  the  date  of  the 
declaratory  decree,  but  this,  it  was  held,  he  could  not  do,  and  his  suit 
was  dismissed.  (The  Court  here  overruled  a  case,  Joymonee  Dossee 
vs.  Hwronauth  Roy,  2  Suth.  W.  E,.,  Act  X  cases,  p.  51,  decided 
by  Norman  and  Shumboonath  Pundit  JJ.,  9th  February  1865.)  The 
Chief  Justice  gives  in  this  case  a  description  of  this  double  form  of 
suit,  namely,  to  establish  a  right  to  enhance  the  rent  and  for  the 
enhanced  rent.  "  If  a  doubt  existed  whether  the  defendant  held 
under  a  tenure  liable  to  enhancement  of  rent  or  not  it  might  be  well 
to  settle  the  question  once  for  all  by  a  declaratory  suit.  But  there 
would  be  no  decree  in  that  suit  binding  the  tenant  to  pay,  or  the 
landlord  to  receive,  a  particular  rate  for  ever,  whatever  might  be  the 
rates  for  adjoining  lands  or  the  value  of  the  produce  or  productive 
powers  of  the  land  in  time  to  come.  Parties  are  often,  I  regret 
to  say,  put  to  much  unnecessary  expense  and  delay  by  these 
declaratory  suits.  There  was  no  necessity  in  this  case  to  bring  a 
suit  for  a  declaration  of  a  right  to  enhance,  at  least  the  arrears 
claimed  might  have  been  sued  for  without  such  a  suit  or  a  decree 
pronounced  on  it."  The  non-payment  of  rent  was  the  cause  of 
action,  Boyamoyee   Chowdrainee  vs.  Bholanath  GhosCj  Bengal  L.  E., 
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Full  Bench  Decisions,  592,  September  12th,  1866.  This  case  throws 
a  doubt  upon  the  correctness  of  the  principle  on  which  the  class  of 
cases  has  been  decided,  and  as  the  plaintiff  could  complete  his  cause 
of  action  by  giving  a  proper  notice,  it  does  not  seem  to  rest  upon  a 
very  sure  foundation. 

A  Judge  cannot  give  a  declaratory  decree  under  Act  X  of  1859 
in  a  suit  for  enhancement  brought  under  that  Act.  If  'the  facts 
proved  show  that  there  was  no  right  to  enhance,  or  that  the  notice  was 
not  properly  served,  the  suit  should  be  dismissed  altogether.  Narakant 
Mazumdar  vs.  Raja  Baradakant  Roy,  3  B.  L.  R,.,  Appx.  31,  Loch  and 
Mitter  JJ.,  28th  April  1869.  In  this  case  the  decision  in  Gooma?ii 
Kazi  vs.  Harrihar  Mookerjee  was  relied  on  by  the  plaintiff.  But  it  was 
stated  that  that  suit  was  brought  before  Act  X  of  1859  came  into 
operation,  and  the  Civil  Court  had  then  jurisdiction  under  Act  VIII  of 
1859,  s.  15,  but  that  the  jurisdiction  of  the  Revenue  Courts  was  strict- 
ly limited  by  Act  X  of  1859,  which  contained  no  similar  provision. 
In  Lower  Bengal  the  jurisdiction  of  the  Revenue  Courts  in  rent  suits 
is  now  taken  away.  Act  VIII  of  1869  (B.  C),  ss.  33  and  34,  and  they 
are  tried  by  the  Civil  Courts,  whose  proceedings  are  to  be  regulated 
by  the  Code  of  Civil  Procedure. 

A  suit  will  lie  at  the  instance  of  a  plaintiff  to  establish  his  right 
to  a  reasonable  flow  of  water  for  irrigation,  which  right,  it  is  alleged, 
had  been  interfered  with  by  a  bund  which  had  been  heightened 
by  the  defendants,  and  where  although  no  substantial  damage  had 
been  sustained  by  the  plaintiff,  the  flow  of  water  had  been  stopped. 
Wuzeerooddeen  vs.  Sheohund  Lall,  11  Suth.  W.  R.,  285,  Kemp 
and  Glover  JJ.,  31st  March  1869.  In  this  case,  however,  although 
the  Court ;  expresses  an  opmion  that  a  declaration  could  be  made, 
more  had  been  asked  for,  and  more  had  been  given  by  the  decree, 
for  the  defendant  was  directed  to  lower  the  embankment. 

Jardowan  vs.  liurhuns  Narain  Singh,  ib.,  254,  was  a  similar  case, 
Kemp  and  Glover  JJ.,  18th  March  1869.  There  also  the  Court  had 
directed  the  bund  to  be  erected  and  again  demolished,  and  so  on,  to 
suit  the  convenience  of  both  plaintiff  and  defendant. 

A  suit  for  a  declaration  of  a  right  of  way  by  a  public  road  will 
not  lie,  where  there  is  no  allegation  of  special  injury  or  inconvenience 
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to  the  plaintiff,  Ramtarah  Karati  vs.  Dinanath  Mandal,  7  B.  L.  R., 
184,,  Kemp  and  Glover  JJ.,  12th  May  1872.  See  also  JBaroda  Prasad 
Mostafi  vs.  Gora  Chand  Mvstafi,  3  i6.,  A.  C,  295,  Peacock  C.  J.,  and 
Mitter  J.,  13th  July  1869  ;  Pyari  Lall  vs.  Rooke,  ib.,  305,  L.  S.  Jackson 
and  Markby  JJ.,  July  23rd,  1869  ;  Sira  Chand  Banerjee  vs.  8hama 
Charan  Chatterjee,ib.y  351,  Kemp  and  Markby  JJ.,  August  4:th,  1869. 
When  some  hostile  act  of  the  defendant  is  the  ground  of 
a  suit  in  which  the  plaintiff  prays  for  a  mere  declaration  the  act 
must  have  been  antecedent  to  the  filing  of  the  plaint,  the  answer  of 
the  defendant,  although  it  may  be  a  hostile  act,  will  not  give  the 
plaintiff'  a  cause  of  action.  Colvin,  Cowie  ^  Co.  vs.  Eliasj  %  B.  L.  R., 
A.  C,  212  (S.  C),  11  Suth.  W.  R.,  40,  L.  S.  Jackson  and  Hobhouse 
J  J.,  January  13th,  1869,  following  the  decision  in  Kenaram  Chucker- 
butty  vs.  Dinonath  Panda,  9  Suth.  W.  R.,  325,  Bayley  and  Phear  JJ., 
February  25th,  1868,  on  the  same  point. 

A  declaration  should  not  be  made  of  a  right  which,  pending  the 
suit,  had  ceased  to  exist.  The  Court  could  not  say  that  the  plaintiff 
in  such  a  case  is  entitled  at  the  time  of  making  the  decree,  and  it 
would  be  useless  to  declare  that  at  the  time  the  suit  commenced  he 
was  entitled,  but  that  that  title  had  ceased  to  exist.  Nobokishore 
Day  vs.  Ramkishen  llohurir,  9  Suth.  W.  R.,  131,  Peacock  C.  J.,  and 
Dwarkanath  Mitter  J.,  January  17th,  1868. 

A  plaintiff  asked  for  the  establishment  of  two  rights,  it  appeared 
that  he  was  only  entitled  to  one  of  them.  It  would  seem  that  in 
such  a  case  a  declaration  might  be  inserted  in  the  decree  which 
would  bar  the  plaintiff's  right  to  that  which  he  had  failed  to 
establish,  and  would  give  him  a  decree  for  that  which  he  had  established, 
Dhunput  Singh  vs.  JSarain  Pershad  Singh,  20  Suth.  W.  R.,  94, 
Couch  C.  J.,  and  Glover  J.,  26th  May  1873. 

A  declaration  of  right  is  binding  between  the  parties  in  subsequent 
litigation,  even  although  execution  may  not  have  been  had,  and  may 
not  be  possible  upon  the  original  declaratory  decree.  Ra7nsoondaree 
Debia  Chowdhrain  vs.  Ram  Pershad  Sadhoo,  8  Suth.  W.  R.,  288,  L. 
S.  Jackson  and  Hobhouse  JJ.,  August  2nd,  1867. 

But  a  suit  will  not  lie  for  the  purpose  of  declaring  the  rights  of 
persons  not  parties  to  it,  Mongula  Dossee  vs.  Sharoda  Lossee,  20 
Suth.  W.  R.,  48,  Markby  and  Birch  J  J.,  7th  May  1873.  This  was  a  suit 


80  Madras  Cases, 


to  set  aside  '*  the  allegation  of  Mongula  Dassee  that  ber  son  Sbnshee 
Bhoosim  had  been  adopted  by  the  husbaud  of  Mongula  Dossee,  and  had 
therefore  inherited  his  property."  And  see  Cazee  Muzhur  Hossain 
vs.  Dinobundo  Sen,  1  Bourke's  Reports,  Calcutta,  0.  C.  J.,  p.  8. 


IV. 

In  the  Madras  Presidency  it  has  been  stated  that  the  15th 
Section  of  the  Code  ought  not  to  be  held  applicable  or  the  reverse 
according  as  the  50th  Section  of  the  Chancery  Amendment  Act  had 
been  applied  or  not  by  the  Court  of  Chancery,  but  that  although 
the  words  were  similar  the  sections  must  be  viewed  with  reference 
to  the  system  of  procedure  to  which  it  belongs,  Tirumdlathammdl 
vs.  Venkatard  Manaiyan^  2.  Mad.  H.  C.  Rep.,  378,  Frere  and 
Innes  JJ.,  April  24th,  1865.  This  was  a  suit  for  a  declaration 
of  the  plaintiffs  right  to  the  reversion  of  certain  lands  and  a 
house,  and  it  was  held  that  such  a  suit  would  lie.  The  Court 
referred  to  the  judgment  in  Lady  Langdale  vs.  Briggs  as  showing 
that  an  action  of  this  kind  would,  in  England,  be  unnecessary, 
because  under  the  English  Chancery  system  there  could  be  a  suit 
to  perpetuate  testimony,  whereas  in  India  evidence  could  not  be 
taken  until  after  a  suit  has  been  actually  instituted.  The  Court 
however  at  the  same  time  adhered  to  its  former  opinion  expressed 
in  special  appeal  No.  1  of  1865,  that  '^  the  section  seemed  to 
contemplate  those  cases  alone  in  which  there  was  some  wrong  or 
inconvenience  calling  for  relief,  and  in  which  the  Court  would  be 
capable  of  granting  relief  were  it  sought  for,  and  that  that  case 
being  one  in  which  there  was  nothing  to  remedy  was  not  a  case 
calling  for  a  declaratory  decree/'  Here  the  case  was  different ;  to 
admit  it  and  grant  a  declaratory  decree  would  save  the  plaintiff  from 
the  risk  he  was  otherwise  exposed  to  of  losing  evidence  of  his  title, 
and  would  invalidate  as  against  the  plaintiff  the  alienations  made  by 
the  tenant  for  life.  It  was  a  case  in  which,  therefore,  although  the 
decree  was  merely  declaratory  of  the  reversionary  title,  it  carried 
with  it  a  partial  remedy,  and  the  above  objection  could  not  be  fairly 
taken.  Before  the  enactment  of  the  Code  of  Civil  Procedure,  it  has 
been  said  as  before  stated  (p.  5)  that  no  law  existed  sanctioning  suits 
for  mere  declaration  of  title  without  praj'er  for  consequential  relief. 
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Strange  J._,  in  Ndryan  Manni  vs.  Goda  Shdngara,  1  Mad.  H.  C. 
Rep.,  252,  Strange  and  Holloway  JJ.,  March  12th,  1863.  The 
ground  upon  which  declarations  have  since  then  been  made  and 
upheld  by  the  High  Court  in  Madras  appears  to  be  some  hostile 
act  by  which  the  right  of  the  plaintiff  has  been  invaded,  or  the 
danger  of  the  loss  of  testimony  by  lapse  of  time.  Thus,  as  an 
instance  of  the  latter  class,  a  Hindoo  widow  who  had  alienated 
the  property  she  held  as  a  Hindoo  widow  was  sued  by  a 
member  of  the  family,  who  claimed  to  recover  the  land  she  had 
sold.  The  Court  below  held  that  the  widow  had  a  right  to  the 
land  for  the  estate  of  a  Hindoo  widow,  but  that  the  alienation 
was  improper,  and  ordered  the  vendee  to  re-transfer  the  property 
to  her,  and  declared  that  the  plaintiff  would  be  entitled  after  her 
death.  The  High  Court  on  appeal  reversed  the  order  for  re-transfer, 
but  confirmed  the  declaration.  Perhja  Gaundati  vs.  Tirumala 
Gaundan,  1  Mad.  H.  C.  Rep.,  206,  Frere  and  Holloway  JJ., 
February  12th,  1863. 

The  case  No.  1  of  1865  was  Padagalingam  Pillay  vs.  Shanmugliam 
Pillay,  2  Mad.  H.  C.  Rep.,  333,  Frere  and  Junes  JJ.,  February  25th, 
1865.  In  that  case  a  person  in  possession  of  land  sought  a  declara- 
tion of  title,  and  it  was  held,  on  the  authority  of  Jackson  vs.  Turnley, 
1  Drew,  617,  that,  as  he  was  in  possession  of  all  his  alleged 
rights,  he  was  not  in  a  position  to  bring  an  action.  There  three  of  the 
defendants  had  taken  from  two  other  defendants  agreements  to  pay 
rents. 

In  the  case  of  Bhagavatamma  vs.  Pamparma  Gaud,  2  Mad.  H.  C. 
Rep.,  p.  393,  also  a  decree  for  the  plaintiff  in  a  suit  for  the  recovery  of 
lands  which  had  been  alienated  by  a  Hindoo  widow  had  been  made  by 
the  Lower  Court,  but  it  was  modified  by  the  High  Court  on  appeal, 
to  the  extent  of  holding  the  alienation  good  during  the  lifetime  of  the 
widow,  Frere  &  Innes  JJ.,  18th  May  1865. 

In  Shunguny  Menon  vs.  Kalampully  Valia  Nair,  6  Mad.  H.  0. 
Rep.,  117,  Holloway  Offg.  C.  J.,  and  Innes  J.,  February  14th,  1871, 
the  plaintiff  sued  three  persons  whom  he  alleged  were  his  ten- 
ants on  kanom  (mortgage),  and  a  fourth  as  representative  of  a 
rival  jenmi    (ownerj  to  obtain  a  declaration  of  his  title  as  jenmi. 
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He  had  previously  sued  the  first  three  to  establish  the  relation 
of  jenmi  and  kanomkar  and  to  recover  the  land.  He  had  failed  in 
this  suit,  and  the  decree  dismissing  his  claim  was  upheld  in  appeal. 
It  was  held  by  Holloway  OfFg.  C.  J.,  and  Innes  J.,  14th  February 
1871,  that  no  declaration  ought  to  be  made.  The  former  learned 
Judge  in  giving  judgment  said  that  "the  device  of  suits  for  declara- 
tion is  usually  resorted  to  for  the  purpose  of  cutting  off  an  opponent 
from  leo^al  defences  which  would  bar  the  claimant  if  the  suit  were 
brought  for  the  relief  actually  wanted.  This  is  a  case  of  the 
employment  of  the  device  to  get  back  land  by  some  subsequent 
crooked  and  not  legal  process  after  failure  to  recover  by  proper  legal 
means." 

In  the  case  of  Rassonada  Rayar  vs.  Sitliarama  Pillaiy  2  Mad.  H.  C. 
Rep.,  171,  Scotland  C.  J.,  and  Holloway  J.,  April  11th,  1864,  appear 
to  have  decided  that  a  declaration  could  be  made  at  the  suit  of 
a  plaintiff  who  was  in  possession  and  who  merely  asked  that  his  title 
should  be  declared.  The  suit  was  dismissed,  but  on  the  ground  that 
the  onus  probandi  lay  on  the  plaintiff,  and  that  he  had  not  proved 
his  title,  which  the  defendant  had  denied. 

In  the  case  also  of  Kdliappa  Kaundan  vs.  Vaya'puri  Kaundan, 
2  Mad.  H.  C.  Rep.,  442,  where  the  plaintiff's  rights  had  been  infringed, 
but  no  damages  had  been  sustained,  the  plaintiff  was  held  entitled  to  a 
decree  that  his  rights  had  been  infringed,  Frere  and  Holloway  JJ., 
28th  October  1865. 

Karyan  vs.  Peria  Sidden  and  others,  6  Madras  H.  C.  Rep.,  307, 
Scotland  C.  J.,  and  Innes  J.,  4th  August  1871,  was  a  suit  to  obtain  a 
declaration  of  the  plaintiff's  title  to  a  divided  share  of  certain  ancestral 
property,  on  the  ground  that  one  of  the  defendants  and  the  husband 
of  another,  who  were  representatives  of  the  brothers  of  the  plaintiff's 
father,  had  refused  to  be  parties  to  the  registering  of  certain  ancestral 
property  in  tlie  plaintiff''s  name,  and  had  executed  a  deed  of  sale 
of  it  to  another  defendant  and  registered  him  as  the  purchaser. 
The  Appellate  Court,  Scotland  C.  J.,  and  Innes  J.,  observed  that  the 
Civil  Judge  had  acted  upon  a  former  decision  of  the  Madras  High 
Court  (2  Madras  H.  C.  R.,  333),  which  proceeded  upon  the  principle 
of  English  Procedure,  that  to  maintain  a  suit  for  a  declaration  of 
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title,  the  suit  must  be  such  as  consequential  relief  could  be  granted  in. 
But  that  subsequent  decisions  have  shown  that  principle  to  be  inap- 
plicable to  suits  under  Section  15  of  the  Code  of  Civil  Procedure. 
They  added : — "  What  we  consider  to  be  the  sound  principle 
recognized  by  the  recent  decisions  is,  that  to  maintain  a  suit  for  a 
declaration  of  title,  some  adverse  act,  intended  and  calculated  to  be 
prejudicial  to  the  title  which  the  plaintiff  seeks  a  declaration  of,  must 
appear  to  have  been  done  by  the  defendant.  The  mere  denial  of  the 
title,  or  doing  an  act  which  causes  annoyance,  but  cannot  imperil  the 
plaintiff's  title  nor  have  any  serious  effect  upon  the  quiet  enjoyment  of 
proprietary  rights,  is  not  sufficient  to  support  such  a  suit.'^  And  ap- 
plying that  principle  to  the  case  before  them,  they  thought  that  the 
plaintiff  was  entitled  to  bring  the  suit. 

In  Strimuttu  Muttu  Vizia  Ragundda  Rani  Kolundapuri  Ndchiar 
and  others  vs.  Dorasmga  T^var,  6  Madras  H.  C.  Rep.,  p.  310, 
Scotland  C.  J.,  and  HoUoway  J.,  27th  October  1871,  the  plaintiff 
as  the  eldest  surviving  male  representative  of  the  istimrar  zemindar 
of  Shivagunga  sought  for  a  declaratory  decree  establishing  his  right 
to  succeed  to  the  said  zemindari  as  next  heir  upon  the  death  of  the 
first  defendant ;  and  there  was  a  separate  claim  for  maintenance.  It 
appears  that  the  first  defendant,  favoring  the  second  defendant's  title, 
and  concerting  with  him  in  opposition  to  the  plaintiff,  had  employed 
an  agent  and  executed  a  power  of  attorney  to  him  for  the  purpose  of 
assisting  the  second  defendant  to  possess  himself  of  the  zemindari  and 
withhold  possession  after  her  death.  It  was  considered  by  Scotland 
C.  J.,  and  Holloway  J.,  that  the  decree  could  be  made  under  the  circum- 
stances. The  Chief  Justice  observed  that  it  had  been  decided  that  the 
rule  of  the  Equity  Courts  in  England  is  not  applicable  to  suits  in 
India,  and  that  it  was  settled  that  a  suit  praying  nothing  more  than 
a  declaration  was  maintainable  under  the  15th  section  of  the  Code  of 
Civil  Procedure,  although  no  consequential  relief  could  be  granted 
upon  the  declaration,  if  a  good  ground  for  seeking  the  protection  of 
such  a  suit  is  shown  to  exist ;  and  he  summed  up  the  efiect  of  the 
decisions  as  follows  : — 

1.  That  a  suit,  for  a  declaration  of  title  without  any  consequential 
relief  will  not  lie  upon  the  mere  ground  of  denial  or  slander  of  a 
person's  title  or  the  apprehension  of  a  hostile  claim  at  some  future  time. 
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2.  To  support  such  a  suit  there  must  appear  to  have  been  some 
act  done  which  had  worked,  or  was  hkely  to  cause  injury  or  serious 
prejudice  to  the  plaintiff's  alleged  title. 

Mr.  Justice  Holloway  said — "  When  once  the  doctrine  of  the 
English  Courts  as  to  declaratory  decrees  is  abandoned,  I  can  scarcely 
conceive  a  case  more  fit  for  one  than  the  present.  The  title  is  likely 
to  become  obscured  by  lapse  of  time,  the  point  of  law  is  a  doubtful 
one,  there  was  no  admission  as  to  the  pedigree  until  the  case  was 
about  to  be  tried." 

In  Bombay,  the  general  result  of  the  later  cases  since  has  been 
that  the  Courts  have  followed  the  decisions  of  the  English  Court 
of  Chancery  upon  the  construction  of  the  50th  section  of  15  &  16 
Vict.,  c.  86.  In  an  early  case,  P rdnshankar  vs.  Prdnndth  Mdhdnand, 
1  Bombay  H.  C.  Eep.,  12,  Forbes  and  Tucker  JJ.,  July  21st,  1863, 
a  declaration  seems  to  have  been  made  where  no  relief  could  have 
been  granted  even  if  it  had  been  prayed  for.  In  that  case  there 
was  a  prayer  for  an  injunction  and  for  a  declaration  that  the 
])lain tiffs  had  a  right  to  the  office  of  pujaris  in  a  Hindoo  temple  and  to 
the  receipts  of  the  temple.  The  Muusiff  granted  the  injunction. 
The  Judge  of  Surat  on  appeal  reversed  his  decision,  and  held  that 
the  plaintiffs  were  not  entitled  to  a  declaratory  decree,  but  if  they 
were  prevented  from  performing  the  duties  or  receiving  the  proceeds 
of  the  office  in  question,  they  might  sue  for  damages.  This  decision 
was  reversed  on  special  appeal. 

But  in  the  case  of  Baldvd  Koin  Basangoudd  vs.  Shidgoudavalad 
Eadapa,  7  Bom.  H.  C.  Hep.  (Ap.),  99,  Gibbs  J.,  27th  July  1870,  cited 
and  approved  the  expression  of  Mr.  Justice  Phear  in  Chew  vs.  Chew. 
^'  The  parties  must  be  at  arms  length ;  there  must  be  a  contest  between 
them."  In  the  principal  case  the  plaintiff  sued  to  obtain  a  declaration 
of  her  right  to  the  enjoyment  of  certain  honorary  privileges  as 
second  in  rank  of  the  patils  of  the  village,  alleging  that  she  was 
obstructed  by  the  defendant,  which  allegation  she  failed  to  prove ; 
the  decree  of  the  Munsiff  declarinir  her  ricrhts  was  reversed. 

Again  in  Yesaji  Apdji  PatU  vs.  Ye.saji  Mahloji,  8  Bombay 
H.  C.  Hep.  (Ap.),  35,  Gibbs  and  Kemball  JJ.,  March  29th,  1871,  the 
plaintiff  sued  to  have  it  declared  that  he  was  vadil  or  elder  in  the 
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pdtilki  imtan  of  Tanah  to  the  defendant.  The  suit  was  brong-ht, 
it  seems,  with  a  view  to  the  plaintiff  being  elected  to  the  office 
of  pdtil  by  the  other  sharers  or  by  the  Collector  under  Act  XI 
of  1843,  an  Act  for  ref^ulating  the  service  of  hereditary  offices  un- 
der the  Presidency  of  Bombay  ;  and  it  was  said  that,  if  a  declaratory 
decree  were  given  stating*  that  the  plaintiff  was  vadil^  no  consequen- 
tial relief  could  follow,  as  whether  he  be  vadil  or  not  he  would  be 
just  as  eligible  and  no  more  so  for  the  office  of  patil,  if  the  sharers, 
or,  in  their  default,  the  Collector,  choose  to  select  him.  If  the 
question  had  been  whether  the  plaintiff  was  a  sharer  or  no,  the  decree 
might  have  been  given,  as  in  the  event  of  his  proving  himself  to  be 
a  sharer  consequential  relief  might  have  been  afforded  him  if  the 
Collector  or  his  co-sharers  ignored  his  rights ;  the  suit  was  therefore 
dismissed. 

The  appointment  of  the  vadil  rests  with  the  shares  in  the  watan, 
and  if  they  do  not  appoint  within  a  reasonable  time,  the  Collector  or 
other  officer  under  Act  XI  of  1843,  section  4,  must  appoint,  Ahaji 
bin  Sankroji  Bhosle  vs.  Niloji  bin  Balqji  Bhosle,  2  Bom.  H.  C.  Rep., 
363  (2nd  Ed.,  342),  Westrop  and  Tucker  JJ.,  Februarj-,  8th,  1864. 

In  Beattie  and  others  vs.  Jetha  Dungarsij  5  Bom.  H.  C.  Eep., 
O.  J.,  152,  before  Westropp  J.,  August  30th,  1868,  B.  mortgaged  to 
the  defendant  4  houses  at  Malabar  Hill  to  secure  repayment  of  200,000 
rupees,  and  at  the  same  time  handed  him  the  title  deeds  which 
comprised  the  mortgaged  property  and  also  of  other  adjoining  im- 
moveable property ;  the  defendant  afterwards  by  private  arrangement 
made  a  deed  of  assignment  of  all  his  estate  to  the  plaintiffs  for  the 
benefit  of  his  creditors.  The  plaintiffs  proceeded  to  realize  the  estate, 
and  applied  to  the  defendant  to  permit  the  sale  of  the  immoveable 
property  including  the  mortgaged  premises  comprised  in  the  said 
title  deeds,  promising  to  pay  to  him  the  proceeds  of  the  mortgaged 
premises.  This  the  defendant  refused  to  allow,  claiming  a  lien  on 
the  whole  of  the  immoveable  property.  The  plaintiffs  prayed  for  a 
declaration  that  the  immoveable  property  comprised  in  the  title  deeds 
deposited  by  B.,  with  the  exception  of  the  mortgaged  premises,  was 
vested  in  the  plaintiffs,  and  for  such  further  and  other  relief  as  might 
seem  just.  Westropp  J.,  declined  to  make  the  decree,  resting  his 
refusal  on  the  authority  of  the  English  cases,  Jackson  vs.  Turnley  ; 
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Mooke  vs.  Lord  Kensington;  Grove  vs.  Bastard;  Turner  vs.  Blamire ; 
Trustees  of  the  Birkenhead  Docks  vs.  The  Birkenhead  Dock  Co. ; 
Gosling  vs.  Gosling ;  Webb  vs.  Byng ;  Bristowe  vs.  Whitmore,  and  on 
many  cases  decided  in  Calciitta  on  the  same  authorities,  saying  that 
no  foundation  has  been  laid  upon  which,  if  the  Court  were  so  minded, 
it  could  decree  consequential  relief,  or  any  ground  upon  which  an 
injunction  could  be  granted. 

In  Babaji  Jivaji  vs.  B/iagirthibai,  6  Bom.  H.  C.  Rep.  (Ap.),  70, 
"Warden  and  Gibbs  JJ.,  March  24th,  1869,  the  plaintiff  alleged  that 
he  had  entered  into  an  arrangement  with  the  defendant  and  her 
husband,  who  was  his  kinsman,  and  who  was  dead,  that  he  was  to 
maintain  the  defendant  after  her  husband's  death  and  to  become  her 
heir  after  her  death,  but  that  in  violation  of  the  arrano^ement  she  was 
about  to  adopt  a  son,  and  he  prayed  for  an  injunction  to  restrain  the 
adoption  and  for  a  declaration  to  be  proclaimed  the  heir  after  her 
death,  both  of  which  were  refused.  This  was  confirmed  on  appeal. 
The  right  of  the  plaintiff  was  merely  a  contingent  right,  and  it  might 
be  defeated  if  the  adoption  were  made. 

The  question  whether  execution  can  be  had  when  the  decree  is 
merely  declaratory  must  depend  upon  the  circumstances  of  the  case. 
Generally  speaking,  there  can  perhaps  be  no  actual  execution.  In 
the  case  of  Muniyan  vs.  Periya  Kulandi  Ammai,  1  Mad.  H.  C. 
Rep.,  p.  184,  it  was  said  that  the  decree  amounted  to  a  binding 
declaration  of  the  title  decided  upon,  and  no  more,  as  between  the 
immediate  parties  to  the  suit,  and  did  not  in  any  case  entitle  the  party 
obtaining  it  to  execution  for  the  delivery  over  of  the  property  in 
question.  In  that  case  the  suit  was  brought  to  establish  the  right  of  the 
plaintiff  to  one-fourth  of  a  karai  of  lands  as  being  her  property,  and 
she  asked  that  a  pottah  might  be  issued  in  her  name,  and  the  pottah  that 
had  been  issued  in  the  names  of  the  defendants  cancelled.  The  defen- 
dants were  her  mother  and  her  sister,  and  they  claimed  the  land.  The 
district  Munsiff  decided  in  favor  of  the  plaintiff,  and  ordered  that  the 
pottah  should  be  issued  in  her  name.  The  Civil  Judge  on  appeal  re- 
versed this  decision,  in  so  far  as  it  directed  the  new  pottah  to  be  issued, 
on  the  ground  that  the  issue  of  the  pottah  was  a  matter  within  discre- 
tion of  the  revenue  authorities,  and  they  were  not  parties  to  the  suit ; 
and  this  view  of  the  case  was  confirmed  by  the  High  Court  (Scotland 
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C.  J.,  and  HoUoway  J.)  in  special  appeal :  but  the  court  took  exception 
to  this  passage  in  the  judgment  of  the  Civil  Judge,  "  if  she  (the  plaintiff) 
is  not  in  possession,  then  the  decree  would  be  executory,  and  she  may 
enforce  execution  of  it,"  saying  that,  although  there  was  nothing 
in  the  case  (notwithstanding  that  the  question  of  disputed  pos- 
session was  not  clearly  dealt  with)  to  lead  them  to  the  conclusion  that 
any  right  to  the  land  by  mere  possession  had  been  acquired,  still 
cases  might  easily  be  supposed  in  which  declaratory  decrees  as 
regards  title  might  be  obtained  coUusively,  without  regard  being  had 
to  valid  legal  rights  acquired  by  long  possession ;  and  that  to  allow 
possession  in  such  cases  to  be  obtained  by  means  of  execution  upon 
a  mere  declaratory  decree  would  be  to  permit  parties  in  possession 
to  be  improperly  deprived  of  their  legal  possessory  right  by  the  pro- 
cess of  the  Court,  no  such  execution  could  properly  be  obtained 
upon  a  declaratory  decree. 

Again  in  the  case  of  Ramsoondaree  Dabia  CJiowdhrain  vs.  Ram 
Pevshad  Sadhoo,  8  Suth.  W.  R.,  288,  August  2nd,  1867,  L.  S.  Jackson 
and  Hobhouse  JJ.,  thought  that  no  execution  could  be  had  on  a 
declaratory  decree. 

In  the  case  of  Binohandhu  ChowdJiry  vs.  Rajmohini  CJiowdhrain, 
8  B.  L.  R.,  Appx.  32  (S.  C),  16  Suth.  W.  R.,  213,  before  Kemp 
J.,  August  21st,  1871,  a  case  in  which  a  person  in  possession 
asked  for  a  decree  confirming  bis  possession  and  declaring  the  vali- 
dity of  a  will,  the  point  that  came  up  for  decision  was  the  sufficiency 
of  the  stamp.  Kemp  J.  is  reported  to  have  said  that  this  was  a  case  in 
which  the  plaintiff  gets  a  decree,  an  application  to  execute  the  decree 
in  the  form  of  retaining  the  plaintiff  in  possession  may  be  made  and  pro- 
cess in  execution  taken  out.  The  words  of  the  Stamp  Act  are  "  Plaint, 
&c.,  to  obtain  a  declaratory  decree  where  no  consequential  relief  is 
prayed.  Proper  fee  ten  rupees  ;"  it  was  held  that  the  suit  in  question 
did  contemplate  consequential  relief.  There  was  a  prayer  that  a 
summary  order  might  be  set  aside,  a  will  declared  genuine,  and  the 
plaintiff  retained  in  possession  of  property. 

Where  the  suit  was  for  "  confirmation  of  possession  after  declara- 
tion of  title,^'  the  prayer  for  '^  confirmation  of  possession"  was  con- 
sidered to  be  a  prayer  for  relief  that  the  suit  was  not  a  mere 
suit  for  a  declaration^  and  that  the  full  stamp  was  payable,  BohuroO' 


88  Stamp, 

nissa  Bihee  vs.  Kureemoonissa  Khatoon,  \9  Snth.  W.  R.,  17,  Kemp 
and  Glover  JJ.,  14th  December  1872.  Acrain  in  the  case  of  Joynarain 
Giree  vs/Grish  Chunder  Mytee^  21  Suth.  W.  R.,  438,  Couch  C.  J.,  and 
Ainslie  J.,  Auorust  14th,  1874,  it  was  held  that  a  plaint  praying  '<for 
confirmation  of  possesssion  by  declaring  proprietory  right  to  the  pro- 
perties, real  and  personal,  as  per  schedule,  and  for  setting  aside  a 
forged  and  invalid  will"  required  a  full  stamp,  and  was  not  merely  a 
suit  for  a  declaratory  decree,  this  case  was  decided  on  the  authority  of 
Thakoor  Been  Tewarry  vs.  Naioah  Syed  Ali  Hossain  Khan,  13 
B.  L.  R.,  427,  P.  C.  (S.C),  21  Suth.  W.  R.,  340.  In  that  case  a  suit 
was  brought  for  conformation  of  possession  after  reversal  of  certain 
summary  proceedings,  and  after  setting  aside  certain  documents, 
which  were  alleged  in  the  plaint  to  be  fraudulent  and  fabricated. 
The  Principal  Sudder  Ameen  on  the  evidence  found  that  the 
plaintiff  had  been  in  possession  and  gave  a  decree  confirming  the 
possession  of  the  plaintiffs  and  setting  aside  the  documents.  The 
High  Court  on  appeal  found  that  the  plaintiffs  had  failed  to  prove 
possession  and  agreed  with  the  lower  court  as  to  the  invalidity  of  the 
deeds.  They  reversed  the  decree  of  the  Principal  Sudder  Ameen  so  far 
as  it  confirmed  the  plaintiff's  possession,  but  confirmed  it  to  the  extent 
of  declaring  that  the  plaintiffs  were  the  rightful  owners  of  the 
property.  From  this  decision  the  defendant  appealed  to  Her  Majesty 
in  Council,  and  the  Judicial  Committee  were  of  opinion  that  the  court 
of  appeal  had  wrongly  concluded  that  they  could  declare  the  title  to 
the  estate,  but  could  not  give  substantial  relief.  Their  Lordship  how- 
ever agreed  with  the  substance  of  the  decisions  of  both  of  the  Courts 
below ;  the  question  was  as  to  the  validity  of  the  deeds,  and  the  High 
Court  had  treated  the  case  as  an  action  of  ejectment.  They  agreed 
with  the  High  Court  in  thinking  that  possession  was  not  proved,  and 
modified  its  decision  by  striking  out  so  much  of  the  decree  as  pur- 
ported to  confirm  the  decision  of  the  Principal  Sudder  Ameen,  and 
which  was  as  follows,  '^  and  that  so  much  of  the  decree  of  the  said 
Court  as  declares  that  the  said  plaintiffs  are  the  rightful  owners  of  the 
property  be  confirmed,"  and  ordered,  that  in  lieu  thereof  so  much  of 
the  last  named  decree  as  ordered  the  deed  of  sale  a!nd  the  mukhtar- 
nama  to  be  cancelled  be  set  aside. 

The  decisions  of  the  Court  of  Chancery  upon  the  provisions  of 
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the  English  statute  have  been  accepted  by  the  Judicial  Committee 
of  the  Privy  Council  as  explanatory  of  this  section  of  the  Code, 
so  far  as  they  decide  that  the  Court  must  see  that  the  declaration  of 
right  may  be  the  fo^undation  of  some  relief  to  be  got  somewhere. 
Thus  in  the  case  of  Sadut  Ali  vs.  Kajeh  Ahdool  Gunny ^  11  B.  L.  R. 
(P.  C),  203,  see  p.  227  (S.  C),  19  Suth.  W.  R.,  171,  the  Judicial 
Committee  was  of  opinion  that  the  condition  was  sufficiently  answered 
in  the  case  before  them.  There  the  plaintiff  sued  for  a  declaration  that 
he  had  zemindari  rights  in  a  certain  estate ;  his  object  was  to  take 
certain  proceedings  as  zemindar  in  a  Revenue  Court  to  enhance  the 
rent  of  the  ryots.  It  was  said  that  if  the  High  Court  has  exercised  its 
discretion  in  a  matter  wherein  the  law  gives  it  a  discretion,  the  Judicial 
Committee  would  not  upon  light  grounds  interfere  with  the  exercise 
of  that  discretion  *  *  .  That  it  must  be  assumed  that  there 
must  be  cases  in  which  a  merely  declaratory  decree  may  be  made 
without  granting  any  Consequential  relief,  or  in  which  the  party 
does  not  actually  seek  for  consequential  relief  in  the  particular 
suit,  otherwise  the  15th  section  of  the  Code  of  Civil  Procedure 
would  have  no  operation  at  all  "^  "^  .  That  what  the  Judicial 
Committee  understood  to  have  been  decided  in  India  on  this  article 
of  the  Code,  and  in  the  Court  of  Chancery  upon  the  analogous  provi- 
sion of  the  English  Statute,  is  that  the  Court  must  see  that  the  de- 
claration of  right  may  be  the  foundation  of  relief  to  be  got  some- 
where. And  they  were  of  opinion  that  that  condition  was  sufficiently 
answered  in  the  present  case,  even  if  it  be  assumed  that  no  other 
consequential  relief  was  in  the  mind  of  the  party,  or  was  sought  by 
him,  than  the  right  to  try  his  claim  to  enhance  in  the  other  forum, 
in  which  he  is  now  compelled  by  statute  to  bring  an  enhancement 
suit.  It  was  a  necessary  preliminary  to  such  a  suit  that  he  should 
establish  his  right  to  a  share  in  the  zemindary  title. 

In  the  case  of  li^ogendro*  Chunder  Mittro  vs.  S.  M.  Kissen 
Soondery  Dossee,  19  Suth.  W.  R.,  133,  the  plaintiiF,  the  widow  of 
Dwarkanath  Ghose,  who  had  died  childless,  sued  the  defendant  for 

♦  There  seems  to  be  a  mistake  in  the  report  here  ;  the  child  was  no  party  to  the 
•uit,  see  page  139,  in  the  judgment  of  P.  C,  and  this  is  important,  as  it  was  on  that 
ground,  among  others,  that  the  Committee  thought  it  advisable  to  refuse  to  make  a 
d«olaratioB. 
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himself  and  as  guardian  to  bis  minor  son,  to  set  aside  two  deeds  relat- 
met  to  the  adoption  of  the  minor,  the  one  a  deed  by  which  the 
defendant  agreed  to  give,  and  the  other  a  deed  in  which  she,  the 
plaintiff,  agreed  to  take,  the  boy  in  adoption.  The  Court  of  first 
instance  declared  the  deeds  null  and  void.  The  defendant  appealed  to 
to  the  Judge,  and  afterwards  preferred  special  appeal  to  the  High  Court, 
and  ultimately  appealed  to  the  Privy  Council,  and  the  Judicial  Com- 
mittee observed  :* — "  If  a  decree  be  made  declaring  that  the  deeds  are 
invalid,  a  suit  may  still  be  brought  by  the  infant  to  try  his  title  to  the 
estates,  and  in  that  suit  the  evidence  may  have  to  be  weighed  by  the 
High  Court,  and  afterwards  by  the  Judicial  Committee  of  the  Privy 
Council. 

^'  It  would  be  very  unsatisfactory  if  the  deeds  should  be  declared 
void  in  the  present  suit,  and  the  adoption  should  afterwards 
be  upheld  in  a  suit  by  the  infant  against  the  wadow,  or  any 
other  child,  who,  upon  the  faith  of  a  declaratory  decree  in  this 
suit,  may  be  given  to  the  plaintiff  in  adoption  and  adopted  by  her. 
*'And  again  the  child  is  no  party  to  the  present  suit,  and  any 
declaration  made  in  it  with  regard  to  the  validity  or  invalidity  of 
the  deeds  will  not  be  binding  upon  him  if  a  suit  be  hereafter  brought 
on  his  behalf  against  the  present  plaintiff  respecting  the  estate  of 
her  deceased  husband ;  nor  w^ould  it  be  binding  in  any  suit  between 
the  child  and  the  reversionary  heirs  of  the  deceased  husband  after 
the  death  of  the  plaintiff,  or  between  the  child  and  any  other  child 
who,  upon  the  faith  of  a  declaratory  decree  in  the  suit,  may  hereafter 
be  given  in  adoption  or  adopted  by  the  widows,  or  between  the 
child  and  his  natural  brothers  or  any  other  person  who  may  hereafter 
claim  to  exclude  him  from  the  heritage  of  his  natural  fjither's  pro- 
perty upon  the  ground  that  he  has  been  adopted  into  another  family. 
It  appears  to  their  Lordships  that,  under  these  circumstances,  it 
would  not  be  exercising  a  sound  discretion,  even  if  it  could  be  done, 
to  order  the  deeds  to  be  cancelled  or  set  aside  or  to  declare  them 
void.  The  defendant  takes  no  interest  under  the  deed  of  adoption, 
A  declaration  binding  upon  him  only  and  not  upon  the  child  would 

*  It  was  considered  that  whatever  miglit    be    tlie  value  of  tlie  d^eds,  the  f«ot  of 
adoption  did  not  depend  upon  them,  but  miglit  be  proved  hy  otlier  evidence.. 
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be  worse  than  useless,  for  it  would  not  protect  the  plaintiff,  or  any  child 
whom  she  may  adopt,  from  any  claims  on  behalf  of  the  defendant's  son 
to  the  estates,  and  it  might  induce  some  other  person  to  give  his  son  to 
the  plaintiff  in  adoption  and  also  induce  the  plaintiff  to  adopt  another 
child  when  the  declaration  in  the  decree  could  not  be  of  any  possible 
use  to  them.'^  The  High  Court  in  their  judgment  had  said : — 
"  There  was  no  adoption.*  *  *  But  the  deeds  are  capable  of  being 
at  any  time  used  by  the  defendant  or  his  son  to  prove  that  there  was 
an  adoption.  Under  such  circumstances,  it  is  clear  that  the  plaintiff 
has  a  right  to  come  to  the  Court  to  ask  relief  and  pray  to  have  the 
deeds  declared  void.  We  interferefor  the  protection  of  her  right  to 
her  husband's  property,  over  which  these  deeds  would  cast  a  cloud, 
which  it  is  necessary  for  the  plaintiff's  security  to  remove.^' 

The  Judicial  Committee  upon  this  make  the  following  remarks  : — 
<'It  has  been  held  that  under  the  15th  and  16th  Vict,  c.  85,  s.  50, 
a  declaratory  decree  cannot  be  made  unless  the  plaintiff  w^ould  be 
entitled  to  consequential  relief  if  he  asked  for  it,  Rooke  vs.  Lord 
Kensington^  2  K.  and  J.,  756.  The  15th  section  of  Act  VIII  of  1859 
is  in  similar  terms.  The  plaintiff  upon  the  facts  found  is  not  entitled 
to  any  relief  against  the  defendant." 
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INTESTATE  AND  TESTAMENTARY  SUCCESSION 
(BRITISH  INDIA)  ACT,  1865. 


The  following  Act  of  the  Governor- General  of  India  in  Council 
received  the  assent  of  his  Excellency  the  Governor- General  on 
the  16th  March  1865,  and  is  hereby  promulgated  for  general 
information : — 

Act  No.  X.  of  1865. 

An  Act  to  amend  and  define  the  Law  of  Intestate  and  Testamentary 
Succession  in  British  India. 

Whereas  it  is  expedient  to  amend  and  define  the  rules  of  law  Preamble, 
applicable  to  Intestate  and  Testamentary   Succession  in  British 
India;  It  is  enacted  as  follows : — 

Part  I. 

Preliminary, 

1.  This  Act  may  be  cited  as  "  The  Indian   Succession  Act,  short  Title. 
1865." 

2.  Except  as  provided  by  this  Act  or  by  any  other  law  for  the  tms  Act  to  con- 
time  being  in  force,  the  rules  herein  contained  shall  constitute  the  Ssh M^Tn^ 
law  of  British  India  applicable  to  all  cases  of  Intestate  or  Testa-  ^fgstlmeSSy 
mentary  Succession.  Succession. 

3.  In  this  Act,  unless  there  be  something  repugnant  in  the  interpretation 
subject  or  context,—  ^^^'''^• 

Words  importing  the  singular  number  include  the  plural ;  words  "Number." 
importing ^e  plural  number  include  the  singular;    and  words  ..(^gj^^gj.,, 
importing  the  male  sex  include  females. 

"Person"  includes  any  Company  or  Association,  or  body  of  "Person." 
persons,  whether  incorporated  or  not. 

"Year  "and  "month"  respectively  mean  a  year  and  month  "Year." 
reckoned  according  to  the  British  Calendar.  "Month." 

"  Immoveable  property  "  includes  land,  incorporeal  tenements  « immoveable 
and  things  attached  to  the  earth,  or  permanently  fastened  to  any-  Property" 
thing  which  is  attached  to  the  earth. 

'^Moveable   property"  means   property  of  every   description  "Moveable pro- 
except  immoveable  property.  ^^^^' 

"  Province "  includes  any  division  of  British  India  having  a  "Province." 
Court  of  the  last  resort. 

I.~301.  A  2 


"  British  India,'^ 


'District  Judge.' 


"  Minor." 
"  Minority." 


■Will." 


'Codicil." 


"Probate." 


Executor." 


Administrator.' 


"Local  Govern- 
ment." 


High  Court.' 


Interests  and 
powers  not  ac- 
quired nor  lost 
by  marriage. 


'^  British  India  "  means  the  territories  which  are  or  may  become 
vested  in  Her  Majesty  or  Her  successors  by  the  Statute  21  and 
22  Vic.  Cap.  106.,  other  than  the  Settlement  of  Prince  of  AV ales' 
Island,  Singapore,  and  Malacca. 

"  District  Judge  "  means  the  Judge  of  a  principal  Civil  Court 
of  original  jurisdiction. 

"  Minor  "  means  any  person  who  shall  not  have  completed  the 
age  of  eighteen  years,  and  "  minority  "  means  the  status  of  such 
person. 

"  Will "  means  the  legal  declaration  of  the  intentions  of  the 
testator  with  respect  to  his  property,  which  he  desires  to  be  carried 
into  effect  after  his  death. 

*'  Codicil "  means  an  instrument  made  in  relation  to  a  Will,  and 
explaining,  altering,  or  adding  to  its  dispositions.  It  is  considered 
as  forming  an  additional  part  of  the  Will. 

"  Probate  "  means  the  copy  of  a  Will  certified  under  the  seal 
of  a  Court  of  competent  jurisdiction,  with  a  grant  of  administration 
to  the  estate  of  the  testator. 

"  Executor  "  means  a  person  to  whom  the  execution  of  the  last 
Will  of  a  deceased  person  is,  by  the  testator's  appointment, 
confided. 

"  Administrator "  means  a  person  appointed  by  competent 
authority  to  administer  the  estate  of  a  deceased  person  when  there 
is  no  executor. 

And  in  every  part  of  British  India  to  which  this  Act  shall 
extend,  "  Local  Government "  shall  mean  the  person  authorized 
by  law  to  adminster  Executive  Government  in  such  part ;  and 
^'  High  Court "  shall  mean  the  highest  Civil  Court  of  Appeal 
therein. 

4.  No  person  shall,  by  marriage,  acquire  any  interest  in  the 
property  of  the  person  whom  he  or  she  marries,  nor  become  inca- 
pable of  doing  any  act  in  respect  of  his  or  her  own  property, 
which  he  or  she  could  have  done  if  unmarried. 


Law  reflating 
succession  to  a 
deceased  person's 
immoveable  and 
moveable  pro- 
perty, respec- 
tively. 


Part  II. 
Of  Domicile. 

5.  Succession  to  the  immoveable  property  in  British  India  ol 
a  person  deceased  is  regulated  by  the  law  of  British  India,  wherever 
he  may  have  had  his  domicile  at  the  time  of  his  death.  Succession 
to  the  moveable  property  of  a  person  deceased  is  regulated  by  the 
law  of  the  country  in  which  he  had  his  domicile  at  the  time  of  his 
death. 

Illustrations. 

(a)  A,  having  his  domicile  in  British  India,  dies  in  France,  leaving  move- 
able property  in  France,  moveable  property  in  England,  and  property,  both 
moveable  and  immoveable,  in  British  India.  The  succession  to  the  whole  is 
regulated  by  the  law  of  British  India. 


(b)  A,  an  Englishman  having  his  domicile  in  France,  dies  in  British  India, 
and  leaves  property,  both  moveable  and  immoveable,  in  British  India.  The 
succession  to  the  moveable  property  is  regulated  by  the  rules  which  govern, 
in  France,  the  succession  to  the  moveable  property  of  an  Englishman  dying 
domiciled  in  France,  and  the  succession  to  the  immoveable  property  is  regulated 
by  the  law  of  British  India. 

6.  A  person  can  only  have  one  domicile  for  the  purpose  of  OnedomicUeoniy 

.         .      1  •  11  i  affects  succession 

succession  to  his  moveable  property.  to  moveables. 

7.  The  domicile  of  origin  of  every  person  of  legitimate  birth  Domicile  of  origin 
is  in  the  country  in  which  at  the  time  of  his  birth  his  father  was  ^timatTiSrth. 
domiciled  :  or,  if  he  is  a  posthumous  child,  in  the  country  in  which 

his  father  was  domiciled  at  the  time  of  the  father's  death. 

Illustration. 
At  the  time  of  the  birth  of  A,  his  father  was  domiciled  in  England.    A's 
domicile  of  origin  is  in  England,  whatever  may  be  the  country  in  which  he 
was  born. 

8.  The  domicile  of  origin  of  an  illegitimate  child  is  in  the  Domiciieof origin 
country  in  which,    at   the   time   of   his   birth,    his    mother   was  chiw?^"^**^ 

domiciled. 

• 

9.  The  domicile  of  origin  prevails  until  a  new  domicile  has  been  continuance  of 

1  domicile  of 

acquired.  origin. 

10.  A  man  acquires  a  new  domicile  by  taking  up  his  fixed  new^domSiie^ 
habitation  in  a  country  which  is  not  that  of  his  domicile  of  origin. 

^Explanation. — A  man  is  not  to  be  considered  as  having  taken 
up  his  fixed  habitation  in  British  India  merely  by  reason  of  his 
residing  there  in  Her  Majesty's  Civil  or  Military  Service,  or  in 
the  exercise  of  any  profession  or  calling. 

Illustrations. 

(a)  A,  whose  domicile  of  origin  is  in  England,  proceeds  to  British  India, 
where  he  settles  as  a  Barrister  or  a  Merchant,  intending  to  reside  there  during 
the  remainder  of  his  life.     His  domicile  is  now  in  British  India. 

(b)  A,  whose  domicile  is  in  England,  goes  to  Austria,  and  enters  the 
Austrian  service,  intending  to  remain  in  that  service.  A  has  acquired  a  domicile 
in  Austria. 

(c)  A,  whose  domicile  of  origin  is  in  France,  comes  to  reside  in  British  India 
under  an  engagement  with  the  British  Indian  Government  for  a  certain  num- 
ber of  years.  It  is  his  intention  to  return  to  France  at  the  end  of  that  period. 
He  does  not  acquire  a  domicile  in  British  India. 

(d)  A,  whose  domicile  is  in  England,  goes  to  reside  in  British  India  for  the 
purpose  of  winding  up  the  affairs  of  a  partnership  which  has  been  dissolved, 
and  with  the  intention  of  returning  to  England  as  soon  as  that  purpose  is 
accomphshed.  He  does  not  by  such  residence  acquire  a  domicile  in  British 
India,  however  long  the  residence  may  last. 

(e)  A,  having  gone  to  reside  in  British  India  under  the  circumstances  men- 
tioned in  the  last  preceding  illustration,  afterwards  alters  his  intention,  and 
takes  up  his  fixed  habitation  in  British  India.  A  has  acquired  a  domicile  in 
British  India. 

(/)  A,  whose  domicile  is  in  the  French  Settlement  of  Chandemagore,  is 
compelled  by  political  events  to  take  refuge  in  Calcutta,  and  resides  in  Calcutta 
for  many  years  in  the  hope  of  such  political  changes  as  may  enable  him  to 
return  with  safety  to  Chandemagore.  He  does  not  by  such  residence  acquire 
a  domicile  in  British  India. 


(g)  A,  having  come  to  Calcutta  under  the  circumstances  stated  in  the  last 
preceding  illustration,  continues  to  reside  there  after  such  political  changes 
have  occurred  as  ^\'ould  enable  him  to  return  with  safety  to  Chandernagore, 
and  he  intends  that  his  residence  in  Calcutta  shall  be  permanent.  A  has 
acquired  a  domicile  in  British  India. 

Special  mode  of        U.  Any  person  may  acquire  a  domicile  in   British  India  by 

ciieTiTBntish  ^    making  and  depositing  in  some  Office  in  British  India  (to  be  fixed 

i>idi*-  by  the  Local   Government),  a  declaration  in  writing  under  his 

hand  of  his  desire  to  acquire  such  domicile,  provided  that  he  shall 

have  been  resident  in  British  India  for  one  year  immediately  pre- 

cedinor  the  time  of  his  makinoj  such  declaration. 

Domicile  not  ac-  12.  A  pcrsou  who  is  appointed  by  the  Government  of  one 
dencehiacoiintry  couutry  to  be  its  ambassador,  consul,  or  other  representative  in 
rcp'SintaSve  of  another  country,  does  not  acquire  a  domicile  in  the  latter  country 
mSiT^OTb^rSf."  ^y  reason  only  of  residing  there  in  pursuance  of  his  appointment ; 
dence'with him  nor  docs  any  Other  person  acquire  such  domicile  by  reason  only  of 
toiiyorasa       residing  with  him  as  part  of  his  family  or  as  a  servant. 

scr\-ant. 

Continuance  of        13    A  ucw  domicile  continucs  until  the  former  domicile  has 

new  domicile.        ,  ,  i        ^        ^  •       ^ 

been  resumed,  or  another  has  been  acquired. 

Minor's  domicile.      14,  The  domicile  of  a  minor  follows  the  domicile  of  the  parent 
from  whom  he  derived  his  domicile  of  origin. 

Exception. — The  domicile  of  a  minor  does  not  change  with  that 
of  his  parent,  if  the  minor  is  married  or  holds  any  office  or  employ- 
ment in  the  service  of  Her  Majesty,  or  has  set  up,  with  the  consent 
of  the  parent,  in  any  distinct  business. 

i>o."»Jji{e  ac-  15,  By  marriage  a  woman  acquires  the  domicile  of  her  husband, 

woman  on  mar-    if  she  had  not  the  same  domicile  before. 

riage. 

Wife's  domicile  16.  The  wifc's  domicile  during  the  marriage  follows  the  domicile 
^^'^"'^^^-  of  her  husband. 

Exception, — The  wife's  domicile  no  longer  follows  that  of  her 
husband  if  they  be  separated  by  the  sentence  of  a  competent 
Court,  or  if  the  husband  is  undergoing  a  sentence  of  transporta- 
tion. 

Except  in  cases        17.  Exccpt  in  the  cascs  abovc  provided  for,  a  person  cannot 

stated,  minor  ,.  .      ^.  .  ,*.    .,  *■ 

cannot  acquire  a  Qurmg  minority  acquirc  a  new  uumicile. 

new  domicile. 

Lunatic's acqui-  13.  An  insauc  pcrson  cannot  acquire  a  new  domicile  in  any 
domicile.  Other  way  than  by  his  domicile  following  the  domicile  of  another 

person. 

Succession  to  a  19.  If  a  man  dies  leaving  moveable  property  in  British  India, 
abieprq^y^n  in  the  abscncc  of  proof  of  any  domicile  elsewhere,  succession  to 
?£J^  of^f"  the  property  is  regulated  by  the  law  of  British  India. 

of  his  domicile 
elsewhere. 


Part  III. 
Of  Consanguinity. 

20.  Kindred  or  consanguinity  is  the  connexion  or  relation  of  Kindred  or  con- 
persons  descended  from  the  same  stock  or  common  ancestor.  sangmm  y. 

21.  Lineal  consanguinity  is  that  which  subsists  between  two  Lineal  consan- 
persons,  one  of  whom  is  descended  in  a  direct  line  from  the  other,  ^^"  ^' 

as  between  a  man  and  his  father,  grandfather,  and  great-grand- 
father, and  so  upwards  in  the  direct  ascending  line ;  or  between 
a  man,  his  son,  grandson,  great-grandson,  and  so  downwards  in 
the  direct  descending  line.  Every  generation  constitutes  a  degree, 
either  ascending  or  descending.  A  man's  father  is  related  to  him 
in  the  first  degree,  and  so  likewise  is  his  son  ;  his  grandfather  and 
grandson  in  the  second  degree ;  his  great-grandfather  and  great- 
grandson  in  the  third. 

22.  Collateral  consanguinity  is  that  which  subsists  between  two  Collateral  con- 
persons  who  are  descended  from  the  same  stock  or  ancestor,  but  ^*°^^^^*y- 
neither  of  whom  is  descended  in  a  direct  line  from  the  other.    For 

the  purpose  of  ascertaining  in  what  degree  of  kindred  any  collateral 
relative  stands  to  a  person  deceased,  it  is  proper  to  reckon  upwards 
from  the  person  deceased  to  the  common  stock,  and  then  down- 
wards to  the  collateral  relative,  allowing  a  degree  for  each  person, 
both  ascending  and  descending. 

23.  For   the  purpose   of  succession,   there   is   no   distinction  Persons  held  for 
between  those  who  are  related  to  a  person  deceased  through  his  SJ^to^bT^" 
father  and  those  who  are  related  to  him  through  his  mother ;  nor  tiTiIrdec^i^ed? 
between  those  who  are  related  to  him  by  the  full  blood,  and  those 

who  are  related  to  him  by  the  half  blood ;  nor  between  those  who 
were  actually  born  in  his  lifetime,  and  those  who  at  the  date  of 
his  death  were  only  conceived  in  the  womb,  but  who  have  been 
subsequently  born  alive. 

24.  In  the  annexed  table  of  kindred  the  degrees  are  computed  Modeofcomput- 
as  far  as  the  sixth,  and  are  marked  by  numeral  figures.  kindred. 

The  person  whose  relatives  are  to  be  reckoned,  and  his  cousin- 
german,  or  first  cousin,  are,  as  shown  in  the  table,  related  in  the 
fourth  degree ;  there  being  one  degree  of  ascent  to  the  father, 
and  another  to  the  common  ancestor  the  grandfather ;  and  from 
him  one  of  descent  to  the  uncle,  and  another  to  the  cousin-german ; 
making  in  all  four  degrees. 

A  grandson  of  the  brother  and  a  son  of  the  uncle,  2.^.,  a  great- 
nephew  and  a  cousin-german,  are  in  equal  degree,  being  each  four 
degrees  removed. 

A  grandson  of  a  cousin-german  is  in  the  same  degree  as  the 
grandson  of  a  great  uncle,  for  they  are  both  in  the  sixth  degree  of 
kindred. 


Great 

Grandfather* 

Father. 


TABLE  OF  CONSANGUINITY. 


Great 
Grandfather. 


Tlie  Person 

wliose  Relatives 

are  to  be 

reckoned. 


Great 

Uncle's 

Son. 


Cousin 
German. 


Son  of  the 
Cousin 
German. 


Grandson. 


Son  of  the 

Nephew,  or 

Brother's 

Grandson. 


Great 
Grandson. 


Part  IV. 
Of  Intestacy, 

25.  A  man  is  considered  to  die  intestate  in  respect  of  all  pro-  As  to  what  pro- 
perty of  which  he  has  not  made  a  testamentary  disposition  which  person  is  aSsi- 
is  capable  of  taking  effect.  SnteS. 

lllustratimis. 

[a)  A  has  left  no  Will.  He  has  died  intestate  in  respect  of  the  whole  of  his 
property. 

(5)  A  has  left  a  Will,  whereby  he  has  appointed  B  his  executor ;  but  the  Will 
contains  no  other  provisions.  A  has  died  intestate  in  respect  of  the  distri- 
bution of  his  property. 

(c)  A  has  bequeathed  his  whole  property  for  an  illegal  purpose.  A  has  died 
intestate  in  respect  of  the  distribution  of  his  property. 

{d)  A  has  bequeathed  1,000/.  to  B,  and  1,000/.  to  the  eldest  son  of  C,  and 
has  made  no  other  bequest ;  and  has  died  leaving  the  sum  of  2,000?.  and  no 
other  property.  C  died  before  A  without  having  ever  had  a  son.  A  has  died 
intestate  in  respect  of  the  distribution  of  1,000/, 

26.  Such  property  devolves  upon  the  wife  or  husband,  or  upon  Devolution  of 
those  who  are  of  the  kindred  of  the  deceased,  in  the  order  and  s^<^h  property, 
according  to  the  rules  herein  prescribed. 

Explanation, — The  widow  is  not  entitled  to  the  provision  here- 
by made  for  her,  if  by  a  valid  contract  made  before  her  marriage 
she  has  been  excluded  from  her  distributive  share  of  her  hysband's 
estate. 

27.  Where  the  intestate  has  left  a  widow,  if  he  has  also  left  where  the  intes- 
any  lineal  descendants,  one-third  of  his  property  shall  belong  to  Sow^and  Uneai 
his  widow,  and  the  remaining  two-thirds  shall  go  to  his  lineal  wkiowSkin-^ 
descendants,  according  to  the  rules  herein  contained.     If  he  has  dredoniy  ora 
left  no  lineal  descendant,  but  has  left  persons  who  are  of  kindred  kindred. 

to  him,  one-half  of  his  property  shall  belong  to  his  widow,  and 
the  other  half  shall  go  to  those  who  are  of  kindred  to  him,  in  the 
order  and  according  to  the  rules  herein  contained.  If  he  has  left 
none  who  are  of  kindred  to  him,  the  whole  of  his  property  shall 
belong  to  his  widow. 

28.  Where  the  intestate  has  left  no  widow,  his  property  shall  Where  the  intes- 
go  to  his  lineal  descendants  or  to  those  who  are  of  kindred  to  him  SowTand* "° 
not  being  lineal  descendants,  according  to  the  rules  herein  con-  no  Sndred^^  ^^^* 
tained ;  and  if  he  has  left  none  who  are  of  kindred  to  him,  it  shall 

go  to  the  Crown. 


Part  V. 

Of  the  Distribution  of  an  Intestates  Property, 

(a)    Where  he  has  left  lineal  descendants. 

29.  The  rules  for  the  distribution  of  the  intestate's  property  Rules  of  distri- 
(after  deducting  the  widow's  share,  if  he  has  left  a  widow)  amongst  ^^^^^^' 
his  lineal  descendants  are  as  follows : — 


10 

Where  the  intcs-  30.  Where  the  intestate  has  left  surviving  him  a  child  or  chil- 
chiidOTchiiien  dren,  but  no  more  remote  lineal  descendant  through  a  deceased 
°^'  child,  the  property  shall  belong  to  his  surviving  child,  if  there  be 

only  one,  or  shall  be  equally  divided  among  all  his  surviving 

children. 

Where  the  intes-      31,  Where  the  intestate  has  not  left  surviving  him  any  child, 

chi?d,  but  a         but  lias  left  a  grandchild  or  grandchildren,  and  no  more  remote 

gISdchiidren.     descendant   through   a   deceased   grandchild,  the   property  shall 

belong  to  his  surviving  grandchild,  if  there  be  only  one,  or  shall 

be  equally  divided  among  all  his  surviving  grandchildren. 

Illustrations. 

(a)  A  has  three  children,  and  no  more ;  John,  Mary,  and  Henry.  They  all 
die  before  the  father,  John  leaving  two  children,  Mary  three,  and  Henry  four. 
Afterwards  A  dies  intestate,  leaving  those  nine  grandchildren  and  no  descen- 
dant of  any  deceased  grandchild.  Each  of  his  grandchildren  shall  have 
one-ninth. 

(b)  But  if  Henry  has  died,  leaving  no  child,  then  the  whole  is  equally 
divided  between  the  intestate's  five  grandchildren,  the  children  of  John  and 
Mary. 

(c)  A  has  two  children,  and  no  more ;  John  and  Mary.  John  dies  before 
his  father,  leaving  his  wife  pregnant.  Then  A  dies,  leaving  Mary  surviving 
him,  and  in  due  time  a  child  of  John  is  born.  A's  property  is  to  be  equally 
divided  between  Mary  and  such  posthumous  child. 

taJ'^Ss^eft'cmf  ^^*  ^^  ^^^^  manner  the  property  shall  go  to  the  surviving 
great  grand-  lineal  descendants  who  are  nearest  in  degree  to  the  intestate, 
desce'ndantsTn^a  whcrc  they  are  all  in  the  degree  of  great-grandchildren  to  him,  or 
remoter  degree.    ^^^  g^jj  •  j^  ^  morc  remote  degree. 

^ere  the  intes-  33,  If  the  intestate  has  left  lineal  descendants  who  do  not 
descendants  not  all  Stand  in  the  Same  degree  of  kindred  to  him,  and  the  persons 
deiieeofkfS°  through  whom  the  more  remote  are  descended  from  him  are  dead, 
^seWiromrh^*^  the  property  shall  be  divided  into  such  a  number  of  equal  shares  as 
whom  the  more  may  corrcspoud  with  the  number  of  the  lineal  descendants  of  the 
are  dead.  intestate  who  either  stood  in  the  nearest  degree  of  kindred  to  him 

at  his  decease,  or,  having  been  of  the  like  degree  of  kindred  to 
him,  died  before  him,  leaving  lineal  descendants  who  survived 
him ;  and  one  of  such  shares  shall  be  allotted  to  each  of  the  lineal 
descendants  who  stood  in  the  nearest  degree  of  kindred  to  the 
intestate  at  his  decease ;  and  one  of  such  shares  shall  be  allotted 
in  respect  of  each  of  such  deceased  lineal  descendants ;  and  the 
share  allotted  in  respect  of  each  of  such  deceased  lineal  descen- 
dants shall  belong  to  his  surviving  child  or  children  or  more 
remote  lineal  descendants,  as  the  case  may  be ;  such  surviving 
child  or  children  or  more  remote  lineal  descendants  always  taking 
the  share  which  his  or  their  parent  or  parents  would  have  been 
entitled  to  respectively  if  such  parent  or  parents  had  survived  the 
intestate. 

Illustrations. 

(a)  A  had  three  children,  John,  Mary,  and  Heniy ;  John  died,  leaving  four 
children,  and  Mary  died,  leaving  one,  and  Henry  alone  survived  the  father. 
On  the  death  of  A  intestate,  one-third  is  allotted  to  Henry,  one-third  to  John's 
four  children,  and  the  remaining  third  to  Mary's  one  child. 
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(b)  A  left  no  child,  but  left  eight  grandchildren,  and  two  children  of  a 
deceased  grandchild.  The  property  is  divided  into  nine  parts,  one  of  which  is 
allotted  to  each  grandchild ;  and  the  remaining  one-ninth  is  equally  divided 
between  the  two  great-grandchildren. 

(c)  A  has  three  children,  John,  Mary,  and  Henry.  John  dies  leaving  four 
children,  and  one  of  John's  children  dies  leaving  two  children.  Mary  dies 
leaving  one  child.  A  afterwards  dies  intestate.  One-third  of  his  propei^ty  is 
allotted  to  Henry;  one-third  to  Mary's  child;  and  one-third  is  divided  into 
four  parts,  one  of  which  is  allotted  to  each  of  John's  three  surviving  children, 
and  the  remaining  part  is  equally  divided  between  John's  two  grandchildren. 

{b)    Where  the  Intestate  has  left  no  lineal  descendants, 

34.  Where  an  intestate  has  left  no  lineal  descendants,  the  rules  Rules  of  distri- 
for  the  distribution  of  his  property  (after  deducting  the  widow's  Sstetlha^Mt 
share,  if  he  has  left  a  widow)  are  as  follows  :  —  dant^^^  ^*^'^^''' 

35.  If  the  intestate's  father  be  living,  he  shall  succeed  to  the  where  intes- 
property.  {fvS|.^"*^''' ^' 

36.  If  the  intestate's  father  is  dead,  but  the  intestate's  mother  where  intes- 
is  living,  and  there  are  also  brothers  or  sisters  of  the  intestate  ^l^^^  Shis^^ 
living,  and  there  is  no  child  living  of  any  deceased  brother  or  mother, brothers, 
sister,  the  mother  and  each  living  brother  or  sister  shall  succeed  living. 

to  the  property  in  equal  shares. 

Illustration. 
A  dies  intestate,  survived  by  his  mother  and  two  brothers  of  the  full  blood, 
John  and  Henry,  and  a  sister  Mary,  who  is  the  daughter  of  his  mother,  but 
not  of  his  father.     The  mother  takes  one-fourth,  each  brother  takes  one  fourth, 
and  Mary,  the  sister  of  half  blood,  takes  one  fourth. 

37.  If  the  intestate's  father  is  dead,  but  the  intestate's  mother  where  intes- 
is  living,  and  if  any  brother  or  sister,  and  the  child  or  children  of  deadend  h^^ 
any  brother  or  sister  who  may  have  died  in  the  intestate's  life-  S-other  or  sister, 
time  are  also  living,  then  the  mother  and  each  livinjj  brother  or  and  children  of 

,    ,     ^        ,  ,  "  s-ny  deceased 

sister,  and  the  living  child  or  children  of  each  deceased  brother  or  brother  or  sister 
sister,  shall  be  entitled  to  the  property  in  equal  shares,  such  chil-  ^^^  ^^^^^* 
dren  (if  more  than  one)  taking  in  equal  shares  only  the  shares 
which  their  respective  parents  would  have  taken  if  living  at  the 
intestate's  death. 

Illustration. 
A,  the  intestate,  leaves  his  mother,  his  brothers  John  and  Henry,  and  also 
one  child  of  a  deceased  sister  Mary,  and  two  children  of  George,  a  deceased 
brother  of  the  half  blood,  who  was  the  son  of  his  father  but  not  of  his  mother. 
The  mother  takes  one-fifth,  John  and  Henry  each  take  one-fifth,  the  child  of 
Mary  takes  one-fifth,  and  the  two  children  of  George  divide  the  remaining 
one-fifth  equally  between  them. 

38.  If  the  intestate's  father  is  dead,  but  the  intestate's  mother  Where  intes- 
is  living,  and  the  brothers  and  sisters  are  all  dead,  but  all  or  any  dead,^and  hfs^^ 
of  them  have  left  children  who  survived  the  intestate,  the  mother  SdidrSfof^an^^ 
and  the  child  or  children  of  each  deceased  brother  or  sister  shall  ^r StCT  ^^° 
be  entitled  to  the  property  in  equal  shares,  such  children  (if  more  living. 
than  one)   taking   in   equal  shares  only  the  share  which  their 
respective  parents  would  have  taken  if  living  at  the  intestate's 

death, 
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Where  intes- 
tate's father  is 
dead,  but  his 
mother  is  Uving, 
and  there  is  no 
brother  nor 
sister  nor 
nephew. 

Wliere  intestate 
has  left  neither 
lineal  descendant 
nor  father  nor 
mother. 


Where  intestate 
has  left  neither 
lineal  descen- 
dant, nor  parent, 
nor  brother,  nor 
sister. 


Children's  ad- 
vancements not 
to  be  brought 
into  hotch-pot. 


Illustration. 
A,  the  intestate,  leaves  no  brother  or  sister,  but  leaves  his  mother  and  one 
child  of  a  deceased  sister  Mary,  and  two  children  of  a  deceased  brother  George. 
The  mother  takes  one-third,  the  child  of  Mary  takes  one-third,  and  the  children 
of  George  divide  the  remaining  one-third  equally  between  them. 

39.  If  the  intestate's  father  is  dead,  but  the  intestate's  mother 
is  living,  and  there  is  neither  brother  nor  sister,  nor  child  of  any 
brother  or  sister  of  the  intestate,  the  property  shall  belong  to  the 
mother. 

40.  Where  the  intestate  has  left  neither  lineal  descendant  nor 
father  nor  mother,  the  property  is  divided  equally  between  his 
brothers  and  sisters  and  the  child  or  children  of  such  of  them  as 
may  have  died  before  him,  such  children  (if  more  than  one)  taking 
in  equal  shares  only  the  share  which  their  respective  parents  would 
have  taken  if  living  at  the  intestate's  death. 

41.  If  the  intestate  left  neither  lineal  descendant,  nor  parent, 
nor  brother,  nor  sister,  his  property  shall  be  divided  equally  among 
those  of  his  relatives  who  are  in  the  nearest  degree  of  kindred  to 
him. 

Illustrations. 

(a)  A,  the  intestate,  has  left  a  grandfather  and  a  grandmother,  and  no  other 
relative  standing  in  the  same  or  a  nearer  degree  of  kindred  to  him.  They, 
being  in  the  second  degree,  will  be  entitled  to  the  property  in  equal  shares, 
exclusive  of  any  uncle  or  aunt  of  the  intestate,  uncles  and  aunts  being  only  in 
the  third  degree. 

(b)  A,  the  intestate,  has  left  a  great-grandfather  or  great-grandmother,  and 
uncles  and  aunts,  and  no  other  relative  standing  in  the  same  or  a  nearer  degree 
of  kindred  to  him.  All  of  these  being  in  the  third  degree  shall  take  equal 
shares. 

(c)  A,  the  intestate,  left  a  great-grandfather,  an  uncle,  and  a  nephew,  but 
no  relative  standing  in  a  nearer  degree  of  kindred  to  him.  All  of  these  being 
in  the  third  degree  shall  take  equal  shares. 

(d)  Ten  children  of  one  brother  or  sister  of  the  intestate,  and  one  child  of 
another  brother  or  sister  of  the  intestate,  constitute  the  class  of  relatives  of  the 
nearest  degree  of  kindred  to  him.  They  shall  each  take  one-eleventh  of  the 
property. 

42.  Where  a  distributive  share  in  the  property  of  a  person  who 
has  died  intestate  shall  be  claimed  by  a  child,  or  any  descendant 
of  a  child  of  such  person,  no  money  or  other  property  which  the 
intestate  may  during  his  life  have  paid,  given,  or  settled  to  or  for 
the  advancement  of  the  child  by  whom  or  by  whose  descendant 
the  claim  is  made,  shall  be  taken  into  account  in  estimating  such 
distributive  share. 


Rights  of 
widower  and 
widow  respec- 
tively. 


Part  VI. 

Of  the  Effect  of  Marriage  and  Marriage  Settlements  on  Property, 

43.  The  husband  surviving  his  wife  has  the  same  rights  in 
respect  of  her  property,  if  she  die  intestate,  as  the  widow  has  in 
respect  of  her  husband's  property,  if  he  die  intestate. 
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44.  If  a  person  whose  domicile  is  not  in  British  India  marries  No  rights  to  pro- 
in   British   India  a  person   whose  domicile   is  in  British   India,  p?isJd^na^™" 
neither  party  acquires  by  the  marriage  any  rights  in  respect  of  SSSic 
any  property  of  the  other  party  not  comprised  in  a  settlement  ?^''|Je^twSn''a 
made  previous  to  the  marriage,  which  he  or  she  would  not  acquire  person  domiciled 
thereby  if  both  were  domiciled  in  British  India  at  the  time  of  the  domfcfied  iS  "° 

.  ^  British  India. 

marriage. 

45.  The  property  of  a  minor  may  be  settled  in  contemplation  settiement^of  ^^ 
of  marriage,  provided  the  settlement  be  made  by  the  minor  with  in  contemplation 
the  approbation  of  the  minor's  father,  or  if  he  be  dead  or  absent  ofmainage. 
from  British  India,  with  the  approbation  of  the  High  Court. 


Part  VII. 
Of  Wills  and  Codicils, 

46.  Every  person  of  sound  mind  and  not  a  minor  may  dispose  ^F^^Jf^^^^-jj® 
of  liis  property  by  Will. 

Explanation  1. — A  married  woman  may  dispose  by  Will  of  any 
property  which  she  could  alienate  by  her  own  act  during  her  life. 

Explanation  2. — Persons  who  are  deaf,  or  dumb,  or  blind  are 
not  thereby  incapacitated  for  making  a  Will  if  they  are  able  to 
know  what  they  do  by  it. 

Explanation  3. — One  who  is  ordinarily  insane  may  make  a  Will 
during  an  interval  in  which  he  is  of  sound  mind. 

Explanation  4. — No  person  can  make  a  Will  while  he  is  in  such 
a  state  of  mind,  whether  arising  from  drunkenness,  or  from  illness, 
or  from  any  other  cause,  that  he  does  not  know  what  he  is  doing. 

Illustrations. 

(a)  A  can  perceive  what  is  going  on  in  his  immediate  neighbourhood,  and 
can  answer  familiar  questions,  but  has  not  a  competent  understanding  as  to 
the  nature  of  his  property,  or  the  persons  who  are  of  kindred  to  him,  or  in 
whose  favour  it  would  be  proper  that  he  should  make  his  Will.  A  cannot 
make  a  valid  Will. 

{h)  A  executes  an  instrument  purporting ,  to  be  his  Will,  but  he  does  not 
understand  the  nature  of  the  instrument  nor  the  effect  of  its  provisions.  This 
instrument  is  not  a  valid  Will. 

(c)  A.  being  very  feeble  and  debilitated,  but  capable  of  exercising  a  judgment 
as  to  the  proper  mode  of  disposing  of  his  property,  makes  his  Will.  This  is  a 
vahd  WiU. 

47.  A  father,  whatever  his  age  may  be,  may  by  Will  appoint  Testamentary 

T  J*  ^       1  •       ?-iJ    1      •  •         -1  guardian. 

a  guardian  or  guardians  tor  his  child  during  minority. 

48.  A  Will  or  any  part  of  a  Will,  the  making  of  which  has  win  obtained  by 
been  caused  by  fraud  or  coercion,  or  by  such  importunity  as  takes  or  imi)ortunity. 
away  the  free  agency  of  the  testator,  is  void. 

Illustrations, 
(a)  A  falsely  and  knowingly  represents  to  the  testator  that  the  testator's  only 
child  is  dead,  or  that  he  has  done  some  undutiful  act,  and  thereby  induces  the 
testator  to  make  a  Will  in  his,  A's  favour.     Such  Will  has  been  obtained  by 
fraud,  and  is  invalid. 


(6)  A,  by  fraud  and  deception,  prevails  upon  the  testator  to  bequeath  a 
legacy  to  him.    The  bequest  is  void. 

(c)  A,  being  a  prisoner  by  lawful  authority,  makes  his  Will.  The  Will  is 
not  invalid  by  reason  of  the  imprisonment. 

(d)  A  threatens  to  shoot  B,  or  to  burn  his  house,  or  to  cause  him  to  be 
arrested  on  a  criminal  charge,  unless  he  makes  a  bequest  in  favour  of  C.  B  in 
consequence  makes  a  bequest  in  favour  of  C.  The  bequest  is  void,  the  making 
of  it  having  been  caused  oy  coercion. 

(e)  A,  being  of  sufficient  intellect,  if  undisturbed  by  the  influence  of  others, 
to  make  a  WUl,  yet  being  so  much  under  the  control  of  B  that  he  is  not  a  free 
agent,  makes  a  Will  dictated  by  B.  Tt  appears  that  he  would  not  have 
executed  the  Will  but  for  fear  of  B.    The  Will  is  invalid. 

(/)  A,  being  in  so  feeble  a  state  of  health  as  to  be  unable  to  resist  importu- 
nity, is  pressed  by  B  to  make  a  Will  of  a  certain  purport,  and  does  so  merely 
to  purchase  peace,  and  in  submission  to  B.    The  Will  is  invalid. 

(g)  A,  being  in  such  a  state  of  health  as  to  be  capable  of  exercising  his  own 
judgment  and  vohtion,  B  uses  urgent  intercession  and  persuasion  with  him  to 
induce  him  to  make  a  Will  of  a  certain  purport.  A,  in  consequence  of  the 
intercession  and  persuasion,  but  in  the  free  exercise  of  his  judgment  and 
volition,  makes  his  Will  in  the  manner  recommended  by  B.  The  Will  is  not 
rendered  invalid  by  the  intercession  and  persuasion  of  B. 

(h)  A,  with  a  view  to  obtaining  a  legacy  from  B,  pays  him  attention  and 
flatters  him,  and  thereby  produces  in  him  a  capricious  partiality  to  A.  B,  in 
consequence  of  such  attention  and  flattery,  makes  his  Will,  by  which  he  leaves 
a  legacy  to  A.  The  bequest  is  not  rendered  invalid  by  the  attention  and 
flattery  of  A. 

wm  may  be  re-        49.  A  Will  is  liable  to  be  revoked  or  altered  by  tbe  maker  of 
.  j^  ^^  ^^y.  ^j^^  -yylien  he  is  competent  to  dispose  of  his  property  by 
Will. 


Part  VIIL 

Of  the  Execution  of  unprivileged  Wills. 

Execution  of  un-       50.  Every  testator,  not  being  a  soldier  employed  in  an  expedi- 

pnvUeged  Wills,  ^j^^^  ^^  engaged  in  actual  warfare,  or  a  mariner  at  sea,  must 

execute  his  Will  according  to  the  following  rules : — 

First. — The  testator  shall  sign  or  shall  affix  his  mark  to  the 
Will,  or  it  shall  be  signed  by  some  other  person  in  his  presence 
and  by  his  direction. 

Second. — The  signature  or  mark  of  the  testator  or  the  signature 
of  the  person  signing  for  him  shall  be  so  placed  that  it  shall  appear 
that  it  was  intended  thereby  to  give  effect  to  the  writing  as  a 
Will. 

Third. — The  Will  shall  be  attested  by  two  or  more  witnesses, 
each  of  whom  must  have  seen  the  testator  sign  or  affix  his  mark 
to  the  Will,  or  have  seen  some  other  person  sign  the  Will  in  the 
presence  and  by  the  direction  of  the  testator.  Or  have  received 
from  the  testator  a  personal  acknowledgment  of  his  signature  or 
mark,  or  of  the  signature  of  such  other  person ;  and  each  of  the 
witnesses  must  sign  the  Will  in  the  presence  of  the  testator,  but 
it  shall  not  be  necessary  that  more  than  one  witness  be  present  at 
the  same  time,  and  no  particular  form  of  attestation  shall  be 
necessary. 
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51.  If  a  testator,  in  a  Will  or  Codicil  duly  attested,  refers  to  incorporation  of 
any  other  document  then  actually  written,  as  expressing  any  part  p^p|^^  ^y '^fer- 
of  his  intentions,  such  document  shall  be  considered  as  forming  a 
part  of  the  Will  or  Codicil  in  which  it  is  referred  to. 


Part  IX. 
Of  privileged  Wills. 

52.  Any  soldier  being  employed  in  an  expedition,  or  engaged  Privileged  wiii. 
in  actual  warfare,  or  any  mariner  being  at  sea,  may,  if  he  has 
completed  the  age  of  eighteen  years,  dispose  of  his  property  by  a 

Will  made  as  is  mentioned  in  the  fifty-third  Section.     Such  Wills 
are  called  privileged  Wills. 

Illustrations. 

(a)  A,  the  surgeon  of  a  regiment,  is  actually  employed  in  an  expedition.  He 
is  a  soldier  actually  employed  in  an  expedition,  and  can  make  a  privileged  Will. 

{b)  A  is  at  sea  in  a  merchant  ship,  of  which  he  is  the  purser.  He  is  a 
mariner,  and  being  at  sea  can  make  a  privileged  Will. 

(c)  A,  a  soldier  serving  in  the  field  against  insurgents,  is  a  soldier  engaged 
in  actual  warfare,  and  as  such  can  make  a  privileged  Will. 

{d)  A,  a  mariner  of  a  ship  in  the  course  of  a  voyage,  is  temporarily  on  shore 
while  she  is  lying  in  harbour.  He  is,  in  the  sense  of  the  words  used  in  this 
clause,  a  mariner  at  sea,  and  can  make  a  privileged  Will. 

(e)  A,  an  admiral  who  commands  a  naval  force,  but  who  lives  on  shore,  and 
only  occasionally  goes  on  board  his  ship,  is  not  considered  as  at  sea,  and  can- 
not make  a  privileged  WiU. 

(/)  A,  a  mariner  serving  on  a  military  expedition,  but  not  being  at  sea,  is 
considered  as  a  soldier,  and  can  make  a  privileged  Will. 

53.  Privileged  Wills  may  be  in  writing,  or  may  be  made  by  Mode  of  making, 
word  of  mouth.  The  execution  of  them  shall  be  governed  by  the  cuting, privileged 
following  rules : —  ^^"^' 

First — The  Will  may  be  written  wholly  by  the  testator,  with 
his  own  hand.     In  such  case  it  need  not  be  signed  nor  attested. 

Second.— It  may  be  written  wholly  or  in  part  by  another 
person,  and  signed  by  the  testator.  In  such  case  it  need  not  be 
attested. 

Third. — If  the  instrument  purporting  to  be  a  Will  is  written 
wholly  or  in  part  by  another  person,  and  is  not  signed  by  the 
testator,  it  shall  be  considered  to  be  his  will,  if  it  be  shown  that 
it  was  written  by  the  testator's  directions,  or  that  he  recognized 
it  as  his  Will.  If  it  appear  on  the  face  of  the  instrument,  that 
the  execution  of  it  in  the  manner  intended  by  him  was  not  com- 
pleted, the  instrument  shall  not  by  reason  of  that  circumstance 
be  invalid,  provided  that  his  non- execution  of  it  can  be  reasonably 
ascribed  to  some  cause  other  than  the  abandonment  of  the  testa- 
mentary intentions  expressed  in  the  instrument. 

Fourth. — If  the  soldier  or  mariner  shall  have  written  instruc- 
tions for  the  preparation  of  his  Will,  but  shall  have  died  before  it 
could  be  prepared  and  executed,  such  instructions  shall  be  con- 
sidered to  constitute  his  Will. 
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Fifth. — If  the  soldier  or  mariner  shall  in  the  presence  of  two 
witnesses  have  given  verbal  instructions  for  the  preparation  of 
his  Will,  and  they  shall  have  been  reduced  into  writing  in  his 
life-time,  but  he  shall  have  died  before  the  instrument  could  be 
prepared  and  executed,  such  instructions  shall  be  considered  to 
constitute  his  Will,  although  they  may  not  have  been  reduced 
into  writing  in  his  presence,  nor  read  over  to  him. 

Sixth, — Such  soldier  or  mariner  as  aforesaid  may  make  a  Will 
by  word  of  mouth  by  declaring  his  intentions  before  two  witnesses 
present  at  the  same  time. 

Seventh. — A  Will  made  by  word  of  mouth  shall  be  null  at  the 
expiration  of  one  month  after  the  testator  shall  have  ceased  to  be 
entitled  to  make  a  privileged  Will. 


attesting  wit 
ness. 


Part  X. 

Of  the  Attestation,  Revocation,  Alteration,  and  Revival  of  Wills, 

Effect  of  gift  to  54.  A  Will  shall  not  be  considered  as  insufficiently  attested 
by  reason  of  any  benefit  thereby  given,  cither  by  way  of  bequest 
or  by  way  of  appointment,  to  any  person  attesting  it,  or  to  his  or 
her  wife  or  husband ;  but  the  bequest  or  appointment  shall  be 
void  so  far  as  concerns  the  persons  so  attesting,  or  the  wife  or 
husband  of  such  person,  or  any  person  claiming  under  either  of 
them. 

Explanation. — A  legatee  under  a  Will  does  not  lose  his  legacy 
by  attesting  a  Codicil  which  confirms  the  Will 

Witness  not  dis-  55.  No  pcrsou,  by  reason  of  interest  in  or  of  his  being  an 
Je'Lfor^bybeing^  cxccutor  of  a  Will,  is  disqualified  as  a  witness  to  prove  the  execu- 
eiecutor.  -j-jq^  q{  i\^q  ^jH  or  to  provc  the  validity  or  invalidity  thereof. 

Revocation  of  56.  Evcry   Will   shall   be   revoked   by  the   marriage   of  the 

tor'l^IS^.  maker,  except  a  Will  made  in  exercise  of  a  power  of  appoint- 
ment, when  the  property  over  which  the  power  of  appointment 
is  exercised  would  not  in  default  of  such  appointment  pass  to  his 
or  her  executor  or  administrator,  or  to  the  person  entitled  in  case 
of  intestacy. 
Power  of  ap-  Explanation. — Where  a  man  is  invested  with  power  to  deter- 

poi^tment  de-  ^-^^  ^j^^  disposition  of  property  of  which  he  is  not  the  owner,  he 
is  said  to  have  power  to  appoint  such  property.  ♦ 

Revocation  of  57.  No  unprivileged  Will  or  Codicil,  nor  any  part  thereof, 

Wi'iurcSicii.  shall  be  revoked  otherwise  than  by  marriage,  or  by  another  Will 
or  Codicil,  or  by  some  Writing  declaring  an  intention  to  revoke 
the  same,  and  executed  in  the  manner  in  which  an  unprivileged 
Will  is  herein-before  required  to  be  executed,  or  by  the  burning, 
tearing,  or  otherwise  destroying  the  same  by  the  testator,  or  by 
some  person  in  his  presence  and  by  his  direction,  with  the  inten- 
tion of  revoking  the  same. 
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Illustrations 

(a)  A  has  made  an  unprivileged  Will ;  afterwards  A  makes  another  un- 
privileged Will  which  purports  to  revoke  the  first.     This  is  a  revocation. 

(6)  A  has  made  an  unprivileged  Will.  Afterwards,  A  being  entitled  to 
make  a  privileged  Will,  makes  a  privileged  Will,  which  purports  to  revoke  his 
unprivileged  Will.     This  is  a  revocation. 

58.  No  obliteration,  interlineation,  or  other  alteration  made  in  Effect  of  obute- 
any  unprivileged  Will  after  the  execution  thereof  shall  have  any  neation,^oraiter- 
effect,  except  so  far  as  the  words  or  meaning  of  the  Will  shall  vUegeiTwm"" 
have  been   thereby  rendered'  illegible    or   undiscernible,   unless 

such  alteration  shall  be  executed  in  like  manner  as  herein- 
before is  required  for  the  execution  of  the  Will ;  save  that  the 
Will,  as  so  altered,  shall  be  deemed  to  be  duly  executed  if  the 
signature  of  the  testator  and  the  subscription  of  the  witnesses  be 
made  in  the  margin  or  on  some  other  part  of  the  Will  opposite  or 
near  to  such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a 
memorandum  referring  to  such  alteration,  and  written  at  the  end 
or  some  other  part  of  the  Will. 

59.  A  privileored  Will  or  Codicil  may  be  revoked  by  the  testator.  Revocation  of 

I,  •    -1    ^  ^HT-u  r>    J-    -1  1  ^  •  privileged  Will 

by  an  unprivileged  Will  or  Oodicil,  or  by  any  act  expressing  an  or  Codicil. 
intention  to  revoke  it,  and  accompanied  with  such  formalities  as 
would  be  sufficient  to  give  validity  to  a  privileged  Will,  or  by  the 
burning,  tearing,  or  otherwise  destroying  the  same  by  the  testator, 
or  by  some  person  in  his  presence  and  by  his  direction,  with  the 
intention  of  revoking  the  same. 

Explanation, — In  order  to  the  revocation  of  a  privileged  Will 
or  Codicil  by  an  act  accompanied  with  such  formalities  as  would 
be  sufficient  to  give  validity  to  a  privileged  Will,  it  is  not  neces- 
sary that  the  testator  should  at  the  time  of  doing  that  act  be  in  a 
situation  which  entitles  him  to  make  a  privileged  Will. 

60.  No  unprivileged  Will  or  Codicil,  nor  any  part  thereof,  Revival  of  un- 
which  shall  be  in  any  manner  revoked,  shall  be  revived  otherwise  ^^^^^^^^^      '  •  ^ 
than  by  the  re-execution  thereof,  or  by  a  Codicil  executed  in 

manner  herein-before  required,  and  showing  an  intention  to  revive 
the  same ;  and  when  any  Will  or  Codicil  which  shall  be  partly 
revoked,  and  afterwards   wholly  revoked,  shall  be  revived,   such  ^^l^?,{  ^{  revival 
revival  shall  not  extend  to  so  much  thereof  as  shall  have  been  cu  partly  re- 
revoked  before  the  revocation  of  the  whole  thereof,  unless  an  in-  wS*s  wiiofiy ^'^" 
tention  to  the  contrary  shall  be  shown  by  the  Will  or  Codicil.        revoked. 


Part  XI. 
Of  the  Construction  of  Wills, 

61.  It  is  not  necessary  that  any  technical  words  or  terms  of  Wording  of  win. 
art  shall  be   used  in  a  Will,  but  only  that  the  wording  shall  be 

such  that  the  intentions  of  the  testator  can  be  known  therefrom. 

62.  For  the  purpose  of  determining  questions  as  to  what  per-  inquiries  to  de- 
son  or  what  property  is  denoted  by  any  words  used  in  a  Will,  a'JS'Sstoobject 

I. — 301.  U  or  subject  of 

Will. 
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Court  must  inquire  into  every  material  fact  relating  to  the  persons 
who  claim  to  be  interested  under  '  such  Will,  the  property  which 
is  claimed  as  the  subject  of  disposition,  the  circumstances  of  the 
testator  and  of  his  family,  and  into  every  fact  a  knowledge  of 
which  may  conduce  to  the  right  application  of  the  words  which 
the  testator  has  used. 

Illustrations. 

(a)  A,  by  his  Will,  bequeaths  1,000  rupees  to   his  eldest  son,  or  to  his 
youngest  grandchild,  or  to  his  cousin  Mary.     A  court  may  make  inquiry  in 
order  to  ascertain  to  what  person  the  description  in  the  Will  applies. 
>>  {b)  A,  by  his  Will,  leaves  to  B  "  his  estate  called  Black  Acre."     It  may  be 

necessary  to  take  evidence  in  order  to  ascertain  what  is  the  subject-matter  of 
the  bequest ;  that  is  to  say,  what  estate  of  the  testator's  is  called  Black  Acre. 

(c)  A,  by  his  Will,  leaves  to  B  "the  estate  which  he  purchased  of  C."  It 
may  be  necessary  to  take  evidence  in  order  to  ascertain  what  estate  the  testator 
purchased  of  C. 

Misnomer  or  63.  Where  the  words  used  in  the  Will  to  designate  or  describe 

S^obfect^*^°"  a  legatee,  or  a  class  of  legatees,  sufficiently  show  what  is  meant, 
an  error  in  the  name  or  description  shall  not  prevent  the  legacy 
from  taking  effect.  A  mistake  in  the  name  of  a  legatee  may  be 
corrected  by  a  description  of  him,  and  a  mistake  in  the  description 
of  a  legatee  may  be  corrected  by  the  name. 

Illustrations. 

(a)  A  bequeaths  a  legacy  "  to  Thomas,  the  second  son  of  his  brother  John." 
The  testator  has  an  only  brother,  named  John,  who  has  no  son  named  Thomas, 
but  has  a  second  son  whose  name  is  William.     William  shall  have  the  legacy. 

{b)  A  bequeaths  a  legacy  "to  Thomas,  the  second  son  of  his  brother  John." 
The  testator  has  an  only  brother  named  John,  whose  first  son  is  named  Thomas, 
and  whose  second  son  is  named  William.     Thomas  shall  have  the  legacy. 

(c)  The  testator  bequeaths  his  property  "  to  A  and  B,  the  legitimate  children 
of  C."  C  has  no  legitimate  child,  but  has  two  illegitimate  children,  A  and  B. 
The  bequest  to  A  and  B  takes  effect,  although  they  are  illegitimate, 

(d)  The  testator  gives  his  residuary  estate  to  be  divided  among  "  his  seven 
chUdren,"  and  proceeding  to  enumerate  them,  mentions  six  names  only. 
This  omission  shall  not  prevent  the  seventh  child  from  taking  a  share  with 
the  others. 

(e)  The  testator  having  six  grandchildren,  makes  a  bequest  to  "his  six 
grandchildren,"  and  proceeding  to  mention  them  by  their  Christian  names, 
mentions  one  twice  over,  omitting  another  altogether.  The  one  whose  name 
is  not  mentioned  shall  take  a  share  with  the  others. 

(/)  The  testator  bequeaths  "  1,000  rupees  to  each  of  the  three  children  of  A." 
At  the  date  of  the  Will,  A  has  four  children.  Each  of  these  four  children 
shall,  if  he  survives  the  testator,  receive  a  legacy  of  1,000  rupees. 

When  words  may  64.  Where  any  word  material  to  the  full  expression  of  the 
be  suppUed.        meaning  has  been  omitted,  it  may  be  supplied  by  the  context. 

Illustration. 
The  testator  gives  a  legacy  of  "five  hundred"  to  his  daughter  A,  and  a 
legacy  of  "five  hundred  rupees  "  to  bis  daughter  B.     A  shall  take  a  legacy  of 
five  hundred  rupees. 

Rejection  of  65.  If  the  thing  which  the  testator  intended  to  bequeath  can  be 

SSrsUn^eV  sufficiently  identified  from  the  description  of  it  given  in  the  Will, 
JubK!"  °^         ^ut  yo"^<2  parts  of  the  description  do  not  apply,  such  parts  of  the 

description  shall  be  rejected  as  erroneous,  and  the  bequest  shall 

take  effect. 


as  erroneous. 
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Illustrations. 

(a)  A  bequeaths  to  B  "  his  marsh  lands  lying  in  L,  and  in  the  occupation  , 

of  X."  The  testator  had  marsh  lands  lying  in  L,  but  had  no  marsh,  lands  in 
the  occupation  of  X.  The  words  "  in  the  occupation  of  X  "  shall  be  rejected 
as  erroneous,  and  the  marsh  lands  of  the  testator  lying  in  L  shall  pass  by  the 
bequest. 

{b)  The  testator  bequeaths  to  A  "his  zamindari  of  Rampore."  He  had 
an  estate  at  Rampore,  but  it  was  a  taluk  and  not  a  zamindari.  The  taluk 
passes  by  this  bequest. 

66.  If  the  Will  mentions  several  circumstances  as  tlescriptive  ^^^iJF^^f 
of  the  thing  which  the  testator  intends  to  bequeath,  and  there  is  "o<=^^5^i^^J^^ 
any  property  of  his  in  respect  of  which  all  those  circumstances 
exist,  the  bequest  shall  be  considered  as  limited  to  such  property, 
and  it  shall  not  be  lawful  to  reject  any  part  of  the  description  as 
erroneous,  because  the  testator  had  other  property  to  which  such 

part  of  the  description  does  not  apply. 

^Explanation. — In  judging  whether  a  case  falls  within  the 
meaning  of  this  Section,  any  words  which  would  be  liable  to 
rejection  under  the  sixty-fifth  Section  are  to  be  considered  as 
struck  out  of  the  Will. 

Illustrations. 

(a)  A  bequeaths  to  B  "his  marsh  lands  lying  in  L,  and  in  the  occupation 
of  X.*'  The  testator  had  marsh  lands  lying  in  L,  some  of  which  were  in  the 
occupation  of  X,  and  some  not  in  the  occupation  of  X.  The  bequest  shall  be 
considered  as  limited  to  such  of  the  testator's  marsh  lands  lying  in  L  as  were 
in  the  occupation  of  X. 

{b)  A  bequeaths  to  B  "  his  marsh  lands  lying  in  L,  and  in  the  occupation 
of  X,  comprising  1,000  bighas  of  land."  The  testator  had  marsh  lands  lying 
in  L,  some  of  which  were  in  the  occupation  of  X,  and  some  not  in  the  occupa- 
tion of  X.  The  measurement  is  wholly  inapplicable  to  the  marsh  lands  of  either 
class,  or  to  the  whole  taken  together.  The  measurement  shall  be  considered 
as  struck  out  of  the  Will,  and  such  of  the  testator's  marsh  lands  lying  in  L,  as 
were  in  the  occupation  of  X,  shall  alone  pass  by  the  bequest. 

67.  Where  the  words  of  the  Will  are  unambiguous,  but  it  is  1^*"^^^^ ^^i-  , 

„        V 1  •      •  •  1  1  1  T     •         r»    T        •  dence  admissible 

lound  by  extrmsic  evidence  that  they  admit  «r  applications,  one  in  case  of  latent 
only  of  which  can  have  been  intended  by  the  testator,  extrinsic  ^^  ^^^^  ^' 
evidence  may  be  taken  to  show  which  of  these  applications  was 
intended. 

Illustrations. 

(a)  A  man  having  two  cousii^s  of  the  name  of  Mary,  bequeaths  a  sum  of 
money  to  "  his  cousin  Mary."  It  appears  that  there  are  two  persons,  each 
answering  the  description  in  the  Will.  That  description,  therefore,  admits  of 
two  applications,  only  one  of  which  can  have  been  intended  by  the  testator.* 
Evidence  is  admissible  to  show  which  of  the  two  applications  was  intended. 

(6)  A,  by  his  Will,  leaves  to  B  ''  his  estate  called  Sultanpur  Khurd."  It 
turns  out  that  he  had  two  estates  called  Sultanpur  Khurd.  Evidence  is 
admissible  to  show  which  estate  was  intended. 

68.  Where  there  is  an  ambiguity  or  deficiency  on  the  face  of  fg^jjj^^^jj^^j^^^g. 
the  Will,  no  extrinsic  evidence  as  to  the  intentions  of  the  testator  sibie  in  cases  of 

1     n  1  T      •,,     1  patent  ambiguity 

shall  be  admitted.  or  deficiency. 

Illustrations, 
{a}  A  man  has  an  aunt  Caroline  and  a  cousin  Mary,  and  has  no  aunt  of  the 
name  of  Mary.    By  his  Will  he  bequeaths  1,000  rupees  to  "  his  aunt  Caroline  " 
and  1.000  rupees  to  "his  cousin  Mary,"  and  afterwards  bequeaths  2,000  rupees 

B  2 
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Meaning  of  anv 
clause  to  be  col- 
lectod  from  en- 
tire WiU. 


to  "his  before-mentioned  aunt  Mary."  There  is  no  person  to  whom  the 
description  given  in  the  Will  can  apply,  and  evidence  is  not  admissible  to  show 
who  was  meant  by  "  his  before-mentioned  aunt  Mary."  The  bequest  is  there- 
fore void  for  uncertainty  under  the  seventy-sixth  Section. 

(6)  A  bequeaths  1,000  rupees  to  ,  leaving  a  blank  for  the  name 

of  the  legatee.  Evidence  is  not  admissible  to  show  what  name  the  testator 
intended  to  insert. 

(c)  A  bequeaths  to  B  rupees,  or  "  his  estate  of  ." 

Evidence  is  not  admissible  to  show  what  sum  or  what  estate  the  testator 
intended  to  insert. 

69.  The  meaning  of  any  clause  in  a  Will  is  to  be  collected 
from  the  entire  instrument,  and  all  its  parts  are  to  be  construed 
with  reference  to  each  other;  and  for  this  purpose  a  Codicil  is  to 
be  considered  as  part  of  the  Will. 

Illustrations. 

(a)  The  testator  gives  to  B  a  specific  fund  or  property  at  the  death  of  A,  and 
by  a  subsequent  clause  gives  the  whole  of  his  property  to  A.  The  effect  of  the 
several  clauses  taken  together  is  to  vest  the  specific  fund  or  property  in  A  for 
life,  and  after  his  decease  in  B  ;  it  appearing  from  the  bequest  to  B  that  the 
testator  meant  to  use  in  a  restricted  sense  the  words  in  which  he  describes  what 
he  gives  to  A. 

(b)  Where  a  testator  ha^dng  an  estate,  one  part  of  which  is  called  Black  Acre, 
bequeaths  the  whole  of  his  estate  to  A,  and  in  another  part  of  his  Will 
bequeaths  Black  Acre  to  B,  the  latter  bequest  is  to  be  read  as  an  exception  out 
of  the  first,  as  if  he  had  said,  "  I  give  Black  Acre  to  B,  and  all  the  rest  of  my 
estate  to  A." 


When  words 
may  be  under- 
stood in  a  re- 
stricted sense, 
and  when  in  a 
sense  wider  than 
usual. 


70.  General  words  may  be  understood  in  a  restricted  sense 
where  it  may  be  collected  from  the  Will  that  the  testator  meant 
to  use  them  in  a  restricted  sense  ;  and  words  may  be  understood 
in  a  wider  sense  than  that  which  they  usually  bear,  where  it  may 
be  collected  from  the  other  words  of  the  Will  that  the  testator 
meant  to  use  them  in  such  wider  sense. 

Illustrations. 

(a)  A  testator  gives  to  A  "  his  farm  in  the  occupation  of  B,"  and  to  C  "  all 
his  marsh  lands  in  L."  Part  of  the  farm  in  the  occupation  of  B  consists  of 
marsh  lands  in  L,  and  the  testator  also  has  other  marsh  lands  in  L.  The 
general  words,  "  all  his  marsh  lands  in  L,"  are  restricted  by  the  gift  to  A. 
A  takes  the  whole  of  the  farm  in  the  occupation  of  B,  including  that  portion 
of  the  farm  which  consists  of  marsh  lands  in  L. 

(b)  The  testator  (a  sailor  on  ship-board)  bequeathed  to  his  mother  his  gold 
ring,  buttons,  and  chest  of  clothes,  and  to  his  friend  A  (a  shipmate)  his  red 
box,  clasp  knife,  and  all  things  not  before  bequeathed.  The  testator's  share  in 
a  house  does  not  pass  to  A  under  this  bequest. 

(c)  A,  by  his  Will,  bequeathed  to  B  all  his  household  furniture,  plate,  linen, 
china,  books,  pictures,  and  all  other  goods  of  whatever  kind;  and  afterwards 
bequeathed  to  B  a  specified  part  of  his  property.  Under  the  first  bequest  B  is 
entitled  only  to  such  articles  of  the  testator's  as  are  of  the  same  nature  with 
the  articles  therein  enumerated. 


Where  a  clause  is 
open  to  two  con- 
structions, that 
which  has  some 
effect  is  to  be 
preferred. 

No  part  of  Will 
to  be  rejected,  if 
reasonable  con- 
struction can  l>c 
put  on  it. 


71.  Where  a  clause  is  susceptible  of  two  meanings,  according 
to  one  of  which  it  has  some  eifect,  and  according  to  the  other  it 
can  have  none,  the  former  is  to  be  preferred. 

72.  No  part  of  a  Will  is  to  be  rejected  as  destitute  of  meaning 
if  it  is  possible  to  put  a  reasonable  construction  upon  it. 
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73.  If  the  same  words  occur  in  different  parfs  of  the  same  interpretation 
Will,  they  must  be  taken  to  have   been   used  everywhere  in  the  ^udSenTpS? 
same  sense,  unless  there  appears  an  intention  to  the  contrary.  ofwm. 

74.  The  intention  of  the  testator  is  not  to  be  set  aside  because  Testator's  inten- 
it  cannot  take  effect  to  the  full  extent,  but  effect  is  to  be  given  to  tuatedas^far^S 
it  as  far  as  possible.  possible. 

Illusiration. 
The  testator  by  a  Will  made  on  his  death-bed  bequeathed  all  his  property  to 
C  D  for  hfe,  and  after  his  decease  to  a  certain  hospital.  The  intention  of  the 
testator  cannot  take  effect  to  its  full  extent,  because  the  gift  to  the  hospital  is 
void  under  the  hundred  and  fifth  Section,  but  it  shall  take  effect  so  far  as 
regards  the  gift  to  C  D. 

75.  Where  two  clauses  or  gifts  in  a  Will  are  irreconcileable,  so  The  last  of  two 
that  they  cannot  possibly  stand  together,  the  last  shall  prevail.         Sse?pSvaiis. 

Illustrations. 

(a)  The  testator  by  the  first  clause  of  his  Will  leaves  his  estate  of  Ramnagar 
"  to  A,"  and  by  the  last  clause  of  his  Will  leaves  it  '*to  B  and  not  to  A." 
B  shall  have  it. 

(b)  If  a  man  at  the  commencement  of  his  Will  gives  his  house  to  A,  and  at 
the  close  of  it  directs  that  his  house  shall  be  sold  and  the  proceeds  invested  for 
the  benefit  of  B,  the  latter  disposition  shall  prevail. 

76.  A  Will  or  bequest  not  expressive  of  any  definite  intention  wiiior  bequest 
is  void  for  uncertainty.  ^S^^  ^^^^'' 

Illustration. 
If  a  testator  says — "  I  bequeath  goods  to  A ;  "  or  "  I  bequeath  to  A ;  "  or 
"  I  leave  to  A  ail  the  goods  mentioned  in  a  schedule,"  and  no  schedule  is 
found;  or  "  I  bequeath  *  money,'  *  wheat,'  *  oil,'  or  the  like,"  without  saying 
how  much,  this  is  void. 

77.  The  description  contained  in  a  Will,  of  property  the  subject  Words  describ- 
of  gift,  shall,  unless  a  contrary  intention   appear  by  the  Will,  be  top?operty^^ ^^ 
deemed   to  refer  to   and  comprise  the  property   answering  that  SripSi^at^*^ 
description  at  the  death. of  the  testator.  testator's  death. 

78.  Unless  a  contrary  intention  shall  appear  by  the  Will,  a  Power  of  appoint- 
bequest  of  the  estate  of  the  testator  shall  be  construed  to  include  by  general  be- 
any proj)erty  which  he  may  have  power  to  appoint  by  Will  to  any  ^^^^^' 
object  he  may  think  proper,  and  shall  operate  as  an  execution  of 

such  power ;  and  a  bequest  of  property  described  in  a  general 
manner  shall  be  construed  to  include  any  property  to  which  such 
description  may  extend,  which  he  may  have  power  to  appoint  by 
Will  to  any  object  he  may  think  proper,  and  shall  operate  as  an 
execution  of  such  power. 

79.  Where  property  is  bequeathed  to  or  for  the  benefit  of  such  implied  gift  to 
of  certain  objects  as  a  specified  person  shall  appoint,  or  for  the  power iifd^efauit 
benefit  of  certain  objects  in  such  proportions  as  a  specified  person  o^^pp^^^*^^^*- 
shall  appoint ;  and  the  Will  does  not  i)rovide  for  the  event  of  no 
appointment  being  made;  if  the  power  given  by  the  Will  be  not 
exercised,  the  property  belongs  to  all  the  objects  of  the  power  in 

equal  shares. 
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lUtistration. 
A,  by  his  Will,  bequeaths  a  fund  to  his  wife  for  her  life,  and  directs  that  at 
her  death  it  shall  be  divided  among  his  children  in  such  proportions  as  she 
shall  appoint.     The  widow  dies  without  having  made  any  appointment.     The 
fund  shall  be  divided  equally  among  the  children. 

'^h*ii?"&i;  of  a  ®^*  ^^^^^^®  ^  bequest  is  made  to  the  "  heirs,"  or  ''  right  heirs," 
particular  per-  or  *^  relations,"  or  "  nearest  relations,"  or  "  family,"  or  "  kindred," 
quaiiSing^terms.  or  *' nearest  of  kin,"  or  **  next  of  kin,"  of  a  particular  person, 
without  any  qualifying  terms,  and  the  class  so  designated  forms 
the  direct  and  independent  object  of  the  bequest,  the  property 
bequeathed  shall  be  distributed  as  if  it  had  belonged  to  such 
person,  and  he  had  died  inte^ate  in  respect  of  it,  leaving  assets 
for  the  payment  of  his  debts  independently  of  such  property. 

Illustrations. 

(a)  A  leaves  his  property  "to  his  own  nearest  relations."  The  property 
goes  to  those  who  would  be  entitled  to  it  if  A  had  died  intestate,  leaving  assets 
for  the  payment  of  his  debts  independently  of  such  property. 

(6)  A  bequeaths  10,000  rupees  "to  B  for  his  life,  and  after  the  death  of  B, 
to  his  own  right  heirs."  The  legacy  after  B's  death  belongs  to  those  who 
would  be  entitled  to  it  if  it  had  formed  part  of  A's  unbequeathed  property. 

(e)  A  leaves  his  property  to  B ;  but  if  B  dies  before  him,  to  B's  next  of  kin  : 
B  dies  before  A  ;  the  property  devolves  as  if  it  had  belonged  to  B,  and  he  had 
died  intestate  leaving  assets  for  the  payment  of  his  debts  independently  of  such 
property. 

(d)  A  leaves  10,000  rupees  "to  B  for  his  life,  and  after  his  decease,  to  the 
heirs  of  C."  ITie  legacy  goes  as  if  it  had  belonged  to  C,  and  he  had  died 
intestate,  leaving  assets  for  the  payment  of  his  debts  independently  of  the 
legacy. 

81.  Where  a  bequest  is  made  to  the  "  representati'ves,"  or 
"  legal  representatives,"  or  "  personal  representatives,"  or  *^  execu- 
tors or  administrators  "  of  a  particular  person,  and  the  class  so 
designated  forms  the  direct  and  independent  object  of  the  bequest, 
the  property  bequeathed  shall  be  distributed  as  if  it  had  belonged 
to  such  person,  and  he  had  died  intestate  in  respect  of  it. 

Illustration. 

(a)  A  bequest  is  made  to  the  "  legal  representatives  of  A."  A  has  died  intestate 
and  insolvent.  B  is  his  administrator.  B  is  entitled  to  receive  the  legacy,  and 
shall  apply  it  in  the  first  place  to  the  discharge  of  such  part  of  A's  debts  as 
may  remain  unpaid :  if  there  be  any  surjilus,  B  shall  pay  it  to  those  persons 
who  at  A's  death  would  have  been  entitled  to  receive  any  property  of  A's 
which  might  remain  after  payment  of  his  debts,  or  to  the  representatives  of 
such  persons. 

■^dsof UjSS*       82.  Where  property  is  bequeathed  to  any  person,  he  is  entitled 
tion.  to  the  whole  interest  of  the  testator  therein,  unless  it  appears  from 

the  Will  that  only  a  restricted  interest  was  intended  for  him. 


Bequest  to  "  re- 
presentatives," 
&c.  of  a  particu- 
lar person. 


Bequest  in  the 
alternative. 


83.  Where  property  is  bequeathed  to  a  person,  with  a  bequest 
in  the  alternative  to  another  peivon  or  to  a  class  of  i)ersoiis; — if  a 
contrary  intention  does  not  appear  by  the  Will,  the  legatee  first 
named  shall  be  entitled  to  the  legacy,  if  he  be  alive  at  the  time 
when  it  takes  effect ;  but  if  he  be  then  dead,  the  person  or  class  of 
persons  named  in  the  second  brand i  of  the  alternative  shall  take 
the  legacy. 


23 

lUtistrations. 

(a)  A  bequest  is  made  to  A  or  to  B.  A  survives  the  testator.  B  takes 
nothing. 

(b)  A  bequest  is  made  to  A  or  to  B.  A  dies  after  the  date  of  the  Will,  and 
before  the  testator.    The  legacy  goes  to  B. 

(c)  A  bequest  is  made  to  A  or  to  B.  A  is  dead  at  the  date  of  the  Will.  The 
legacy  goes  to  B. 

(d)  Property  is  bequeathed  to  A  or  his  heirs.  A  survives  the  testator- 
A  takes  the  property  absolutely. 

(e)  Property  is  bequeathed  to  A  or  his  nearest  of  kin.  A  dies  in  the  lifetime 
of  the  testator.  Upon  the  death  of  the  testator,  the  bequest  to  A's  nearest  of 
kin  takes  eflFect. 

(/)  Property  is  bequeathed  to  A  for  Hfe,  and  after  his  death  to  B  or  his 
heirs.  A  and  B  survive  the  testator.  B  dies  in  A's  lifetime.  Upon  A's 
death  the  bequest  to  the  heirs  of  B  takes  effect. 

(ff)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  or  his 
heirs.  B  dies  in  the  testator's  lifetime.  A  survives  the  testator.  Upon  A's 
death  the  bequest  to  the  heirs  of  B  takes  effect. 

84.  Where  property  is  bequeathed  to  a  person,  and  words  are  ECfect  of  words 
added  which  describe  a  class  of  persons,  but  do  not  denote  them  added\?f  be-^^'^ 
as  direct  objects  of  a  distinct  and  independent  gift,  such  person  is  quest  to  a  person 
entitled  to  the  whole  interest  of  the  testator  therein,  unless  a 

contrary  intention  appears  by  the  Will. 

Illustrations. 
(a)     A  bequest  is  made — 

to  A  and  his  children, 
to  A  and  his  children  by  his  present  wife, 
to  A  and  his  heirs, 
to  A  and  the  heirs  of  his  body, 
to  A  and  the  heirs  male  of  his  body, 
to  A  and  the  heirs  female  of  his  body, 
to  A  and  his  issue, 
to  A  and  his  family, 
to  A  and  his  descendants, 
to  A  and  his  representatives, 
to  A  and  his  personal  representatives, 
to  A,  his  executors  and  administrators. 
In  each  of  these  cases,  A  takes  the  whole  interest  which  the  testator  had  in 
the  property. 

{b)  A  bequest  is  made  to  A  and  his  brothers.  A  and  his  brothers  are 
jointly  entitled  to  the  legacy. 

(c)  A  bequest  is  made  to  A  for  life,  and  after  his  death  to  his  issue.  At  the 
death  of  A  the  property  belongs  in  equal  shares  to  all  persons  who  shall  then 
answer  the  description  of  issue  of  A. 

85.  Where  a  bequest  is  made  to  a  class  of  persons  under  a  Bequest  to  a 
general   description  only,  no  one    to    whom    the   words   of   the  underagTneS 
description  are  not  in  their  ordinary  sense  applicable  shall  take  ^description  only. 
the  legacy. 

86.  The    word  "children"  in  a  Will   applies  only  to  lineal  Construction  of 
descendants  in  the  first  degree  ;  the  word  *'  grandchildren  "  ap- 
plies only  to  lineal  descendants  in  the  second  degree  of  the  person 

whose  "  children/'  or  "  grandchildren,"  are  spoken  of;  the  words 
"  nephews  "  and  "  nieces  "  apply  only  to  children  of  brothers  or 
sisters ;  the   words  *^  cousins,"  or  "  first  cousins/'  or  "  cousins- 
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"Words  express- 
ioR  relationship 
deuotc  only 
legitimate  rela- 
tives, or  failing 
such,  relatives 
reputed  legiti- 
mate. 


Rules  of  con- 
struction whero 
a  Will  purports 
to  make  two  be- 
quests to  the 
same  person. 


german  "  apply  only  to  children  of  brothers  or  of  sisters  of  the 
father  or  mother  of  the  person  whose  "  cousins/'  or  "  first 
cousins,"  or  "  cousins-german,"  are  spoken  of;  the  words  "  first 
cousins  once  removed  "  apply  only  to  children  of  cousins-german, 
or  to  cousins-german  of  a  parent  of  the  person  whose  "  first- 
cousins  once  removed  "  are  spoken  of;  the  words  "  second 
cousins  "  apply  only  to  grandchildren  of  brothers  or  of  sisters  of 
the  grandfather  or  grandmother  of  the  person  whose  "  second 
cousins  "  are  spoken  of;  the  words  ^*  issue  "  and  *'  descendants  " 
apply  to  all  lineal  descendants  whatever  of  the  person  whose 
"  issue  "  or  "  descendants  "  are  spoken  of.  Words  expressive  of 
collateral  relationship  apply  alike  to  relatives  of  full  and  of  half 
blood.  All  words  expressive  of  relationship  apply  to  a  child  in 
the  womb  who  is  afterwards  born  alive. 

87.  Ill  the  absence  of  any  intimation  to  the  contrary  in  the 
Will,  the  term  *'  child,"  *'  son,"  or  '^  daughter,"  or  any  word 
which  expresses  relationship,  is  to  be  understood  as  denoting  only 
a  legitimate  relative,  or  where  there  is  no  such  legitimate  relative, 
a  person  who  has  acquired,  at  the  date  of  the  Will,  the  reputa- 
tion of  being  such  relative. 

Illustrations, 
{a)  A,  having  three  children,  B,  C,  and  D,  of  whom- B  and  C  are  legiti- 
mate and  D  is  illegitimate,  leaves  his  property  to  be  equally  divided  among 
*'  his  children."     The  property  belongs  to  B  and  C  in  equal  shares,  to  the 
exclusion  of  D. 

{b)  A  having  a  niece  of  illegitimate  birth,  who  has  acquired  the  reputation 
of  being  his  niece,  and  having  no  legitimate  niece,  bequeaths  a  sum  of  money 
to  his  niece.     The  illegitimate  niece  is  entitled  to  the  legacy. 

(c)  A,  ha\Ting  in  his  Will  enumerated  his  children,  and  named  as  one  of 
them  B,  who  is  illegitimate,  leaves  a  legacy  to  "  his  said  childrA."  B  will 
take  a  share  in  the  legacy  along  with  the  legitimate  children. 

{d)  A  leaves  a  legacy  to  the  '*  children  of  B."  B  is  dead,  and  has  left 
none  but  illegitimate  children.  » All  those  who  had,  at  the  date  of  the  Will, 
acquired  the  reputation  of  being  the  children  of  B  are  objects  of  the  gift. 

(e)  A  bequeathed  a  legacy  to  "  the  children  of  B."  B  never  had  any 
legitimate  child.  C  and  D  had  at  the  date  of  the  Will  acquired  the  reputation 
of  being  children  of  B.  After  the  date  of  the  Will,  and  before  the  death  of 
the  testator,  E  and  F  were  born,  and  acquired  the  reputation  of  being 
children  of  B.     Only  C  and  D  are  objects  of  the  bequest. 

(/)  A  makes  a  bequest  in  favour  of  his  child  by  a  certain  woman,  not  his 
wife.  B  had  acquired  at  the  date  of  the  W^ill  the  reputation  of  being  the 
child  of  A  by  the  woman  designated.     B  takes  the  legacy. 

{g)  A  makes  a  bequest  in  favour  of  the  child  to  be  bom  of  a  woman,  who 
never  becomes  his  wife.    The  bequest  is  void. 

(/t)  A  makes  a  bequest  in  favour  of  the  child  of  which  a  certain  woman,  not 
married  to  him,  is  pregnant.     The  bequest  is  valid. 

88.  Where  a  Will  purports  to  make  two  bequests  to  the  same 
person,  and  a  question  arises  whether  the  testator  intended  to 
make  the  second  bequest  instead  of  or  in  addition  to  the  first ;  if 
there  is  nothing  in  the  Will  to  show  what  he  intended,  the  fol- 
lowing rules  shall  prevail  in  determining  the  construction  to  be 
put  upon  the  Will : — 
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First — If  the  sjtine  specific  thing  is  bequeathed  twice  to  the 
same  legatee  in  the  same  Will,  or  in  the  Will  and  again  in  a 
Codicil,  he  is  entitled  to  receive  that  specific  thing  only. 

Second.  — Where  oi>e  and  the  same  Will  or  one  and  the  same 
Codicil  purports  to  make  in  two  places  a  bequest  to  the  same 
person  of  the  same  quantity  or  amount  of  anything,  he  shall  be 
entitled  to  one  such  legacy  only. 

Third. — Where  two  legacies  of  unequal  amount  are  given  to 
the  same  person  in  the  same  Will,  or  in  the  same  Codicil,  the 
legatee  is  entitled  to  both. 

Fourth. — Where  two  legacies,  whether  equal  or  unequal  in 
amount,  are  given  to  the  same  legatee,  one  by  a  Will  and  the 
other  by  a  Codicil,  or  each  by  a  different  Codicil,  the  legatee  is 
entitled  to  both  legacies. 

Explanation.  — In  the  four  last  rules,  the  word  Will  does  not 
include  a  Codicil. 

Illustrations. 

(a)  A  having  ten  shares,  and  no  more,  in  the  Bank  of  Bengal,  made  his 
Will,  which  contains  near  its  commencement,  the  words  "  I  bequeath  my  ten 
"  shares  in  the  Bank  of  Bengal  to  B."  After  other  bequests,  the  Will  con- 
cludes with  the  words,  "  and  1  bequeath  my  ten  shares  in  the  Bank  of  Bengal 
"  to  B."    B  is  entitled  simply  to  receive  A's  ten  shares  in  the  Bank  of  Bengal. 

(b)  A  having  one  diamond  ring,  which  was  given  him  by  B,  bequeathed  to 
C  the  diamond  ring  which  was  given  him  by  B.  A  afterwards  made  a  Codicil 
to  his  Will,  and  thereby  after  giving  other  legacies,  he  bequeathed  to  C  the 
diamond  ring  which  was  given  him  by  B.  C  can  claim  nothing  except  the 
diamond  ring  which  was  given  to  A  by  B. 

(c)  A,  by  his  Will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and  afterwards, 
in  the  same  Will,  repeats  the  bequest  in  the  same  words.  B  is  entitled  to  one 
legacy  of  6,000  rupees  only. 

(6?)  A,  by  his  Will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and  afterwards, 
by  the  same  Will,  bequeaths  to  B  the  sum  of  6,000  rupees.  B  is  entitled  to 
11,000  rupees. 

(e)  A,  by  his  Will,  bequeaths  to  B  5,000  rupees,  and  by  a  Codicil  to  the 
Will  he  bequeaths  to  him  5,000  rupees.    B  is  entitled  to  receive  10,000  rupees. 

(/)  A,  by  one  Codicil  to  his  Will,  bequeaths  to  B  5,000  rupees,  and  by 
another  Codicil,  bequeaths  to  him  6,000  rupees.  B  is  entitled  to  receive 
11,000  rupees. 

(g)  A,  by  his  Will,  bequeaths  "  500  rupees  to  B  because  she  was  his  nurse," 
and  in  another  part  of  the  Will  bequeaths  500  rupees  to  B  "because  she  went 
"  to  England  with  his  children."     B  is  entitled  to  receive  1,000  rupees. 

(h)  A,  by  his  Will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and  also,  in 
another  part  of  the  Will,  an  annuity  of  400  rupees.  B  is  entitled  to  both 
legacies. 

(i)  A,  by  his  Will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and  also  be- 
queaths to  him  the  sum  of  5,000  rupees  if  he  shall  attain  the  age  of  18.  B  is 
entitled  absolutely  to  one  sum  of  5,000  rupees,  and  takes  a  contingent  interest 
in  another  sum  of  5,000  rupees. 

89.  A   residuary  legatee  may  be  constituted    by  any   words  constitution  of 
that  show  an  intention  on  the  part  of  the  testator  that  the  person  residuary  legatee. 
designated  shall  take  the  surplus  or  residue  of  his  property. 

Illustrations. 

(a)  A  makes  her  Will,  consisting  of  several  testamentary  papers,  in  one  of 
which  are  contained  the  following  words  : — "  I  think  there  will  be  something 
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Property  to 
which  a  resi- 
duary legatee 
is  entitled. 


Time  of  vestiug 
of  legacy  in 
general  terms. 


In  what  case  a 
legacy  lapses. 


A  legacy  does  not 
lapse  if  one  of 
two  joint  lega- 
tees die  before 
the  testator. 


Effect  in  such  a 
case,  of  words 
showing  testa- 


"  left,  after  all  funeral  expenses,  &c.,  to  give  to  ^  now  at  school,  towards 
"  equipping  him  to  any  profession  he  may  hereafter  be  appointed  to."  B  is 
constituted  residuary  legatee. 

(b)  A  makes  his  Will,  with  the  following  passage  at  the  end  of  it : — "  I  be- 
"  lieve  there  will  be  found  sufficient  in  my  banker's  hands  to  defray  and  dis- 
"  charge  my  debts,  which  I  hereby  desire  B  to  do,  and  keep  the  residue  for 
"  her  own  use  and  pleasure."     B  is  constituted  the  residuary  legatee. 

(c)  A  bequeaths  all  his  property  to  B,  except  certain  stocks  and  funds, 
which  he  bequeaths  to  C.     B  is  the  residuary  legatee. 

90.  Under  a  residuary  bequest,  the  legatee  is  entitled  to  all 
property  belonging  to  the  testator  at  the  time  of  his  death,  of 
which  he  has  not  made  any  other  testamentary  disposition  which 
is  capable  of  taking  effect. 

Illustration. 
A  by  his  Will  bequeaths  certain  legacies,  one  of  which  is  void  under  the 
hundred  and  fifth  Section,  and  another  lapses  by  the  death  of  the  legatee.  He 
bequeaths  the  residue  of  his  property  to  B.  After  the  date  of  his  Will,  A 
purchases  a  zamindari,  which  belongs  to  him  at  the  time  of  his  death.  B  is 
entitled  to  the  two  legacies  and  the  zamindari  as  part  of  the  residue. 

91.  If  a  legacy  be  given  in  general  terms,  without  specifying 
the  time  when  it  is  to  be  paid,  the  legatee  has  a  vested  interest 
in  it  from  the  day  of  the  death  of  the  testator,  and  if  he  dies 
without  having  received  it,  it  shall  pass  to  his  representatives. 

92.  If  the  legatee  does  not  survive  the  testator,  the  legacy 
cannot  take  effect,  but  shall  lapse  and  form  part  of  the  residue  of 
the  testator's  property,  unless  it  appear  by  the  Will  that  the 
testator  intended  that  it  should  go  to  some  other  person.  In 
order  to  entitle  the  representatives  of  the  legatee  to  receive  the 
legacy,  it  must  be  proved  that  he  survived  the  testator. 

Illustrations. 

(a)  The  testator  bequeaths  to  B  "  600  rupees  which  B  owes  him."  B  dies 
before  the  testator ;  the  legacy  lapses. 

{b)  A  bequest  is  made  to  A  and  his  children.  A  dies  before  the  testator  or 
happens  to  be  dead  when  the  Will  is  made.  The  legacy  to  A  and  his  children 
lapses. 

(c)  A  legacy  is  given  to  A,  and  in  case  of  his  dying  before  the  testator,  to  B. 
A  dies  before  the  testator.     The  legacy  goes  to  B. 

(d)  A  sum  of  money  Is  bequeathed  to  A  for  life,  and  after  his  death  to  B. 
A  dies  in  the  lifetime  of  the  testator ;  B  survives  the  testator.  The  bequest  to 
B  takes  effect. 

(e)  A  sum  of  money  is  bequeathed  to  A  on  his  completing  his  eighteenth 
year,  and  in  case  he  should  die  before  he  completes  his  eighteenth  year,  to  B. 
A  completes  his  eighteenth  year,  and  dies  in  the  lifetime  of  the  testator.  The 
legacy  to  A  lapses,  and  the  bequest  to  B  does  not  take  effect. 

(/)  Tlie  testator  and  the  legatee  perished  in  the  same  shipwreck.  There  is 
no  evidence  to  show  which  died  first.     The  legacy  will  lapse. 

93.  If  a  legacy  be  given  to  two  persons  jointly,  and  one  of 
them  die  before  the  testator,  the  other  legatee  takes  the  whole. 

Illustration. 
'Vhe  legacy  is  simply  to  A  and  B.     A  dies  before  the  testator.     B  takes  the 
legacy. 

94.  But  where  a  legacy  is  given  to  legatees  in  words  which 
show  that  the  testator  intended  to  give  them  distinct  shares  of  it, 
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then  if  any  legatee  die  before  the  testator,  so  much  of  the  legacy  tor's  intention 
as  was  intended  for  him  shall  fall  into  the  residue  of  the  testator's  should  be  dls-^ 
property.  *^'^''*- 

Illustration. 
A  sum  of  money  is  bequeathed  to   A,  B,  and  C,  to   be  equally  divided 
among  them.     A  dies  before  the  testator.     B  and  C  shall  only  take  so  much 
as  they  would  have  had  if  A  had  survived  the  testator.  0 

95.  Where  the  share  that  lapses  is  a  part  of  the  general  residue  when  lapsed 
bequeathed  by  the  Will,  that  share  shall  go  as  undisposed  of  unSpSed^of. 

Illustration. 
The  testator  bequeaths  the  residue  of  his  estate  to  A,  B,  and  C,  to  be 
equally  divided  between  them.     A  dies  before  the  testator.     His  one-third  of 
the  residue  goes  as  undisposed  of. 

96.  Where  a  bequest  shall  have  been  made  to  any  child  or  when  a  bequest 
other  lineal  descendant  of  the  testator,  and  the  legatee  shall  die  in  cwm  or^uneai 
the  "lifetime  of  the  testator,  but  any  lineal  descendant  of  his  shall  f^ofilpsemi'iS^ 
survive  the  testator,  the   bequest  shall  not  lapse,  but  shall  take  death  in  testa- 
effect  as  if  the  death  of  the  legatee  had  happened  immediately 

after  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  Will. 

Illustration. 
A  makes  his  Will,  by  which  he  bequeaths  a  sum  of  money  to  his  son  B  for 
his  own  absolute  use  and  benefit.     B  dies  before  A,  leaving  a  son  C  who 
survives  A,  and  having  made  his  Will  whereby  he  bequeaths  all  his  property 
to  his  widow  D.     The  money  goes  to  D. 

97.  Where  a  bequest  is  made  to  one  person  for  the  benefit  of  ^fg^blnlfit  t/s 
another,  the  legacy  does  not  lapse  by  the  death,  in  the  testator's  does  not  lapse  by 
lifetime,  of  the  person  to  whom  the  bequest  is  made.  tor's  iffetime.^^ 

98.  Where  a  bequest  is  made  simply  to  a  described  class  of  Survivorship  in 
persons,  the  thing  bequeathed  shall  go  only  to   such  as  shall  be  to  a  described 
alive  at  the  testator's  death.  ^^^^* 

Exception. — If  property  is  bequeathed  to  a  class  of  persons 
described  as  standing  in  a  particular  degree  of  kindred  to  a 
specified  individual,  but  their  possession  of  it  is  deferred  until  a 
time  later  than  the  death  of  the  testator,  by  reason  of  a  prior 
bequest  or  otherwise,  the  property  shall  at  that  time  go  to  such 
of  them  as  shall  be  then  alive,  and  to  the  representatives  of  any 
of  them  who  have  died  sijice  the  death  of  the  testator. 

Illustrations. 

(a)  A  bequeaths  1,000  rupees  to  "the  children  of  B  "  without  saying  when 
it.  is  to  be  distributed  among  them.  B  had  died  previous  to  the  date  of  the 
Will,  leaving  three  children,  C,  D,  and  E.  E  died  after  the  date  of  the  Will, 
but  before  the  death  of  A.  C  and  D  survive  A.  The  legacy  shall  belong  to 
C  and  D,  to  the  exclusion  of  the  representatives  of  E. 

(b)  A  bequeaths  a  legacy  to  the  children  of  B.  At  the  time  of  the  testator's 
death  B  has  no  children.     The  bequest  is  void. 

(c)  A  lease  for  years  of  a  house  was  bequeathed  to  A  for  his  life,  and  after 
his  decease  to  the  children  of  B.  At  the  death  of  the  testator,  B  had  two 
children  living,  C  and  D  ;  and  he  never  had  any  other  child.  Afterwards, 
during  the  lifetime  of  A,  C  died,  leaving  E  his  executor.  D  has  survived  A. 
D  and  E  are  jointly  entitled  to  so  much  of  the  leasehold  term  as  remains 
unexpired. 
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(d)  A  sum  of  money  was  bequeathed  to  A  for  her  Hfe,  and  after  her  decease 
to  the  children  of  B.  At  the  death  of  the  testator,  B  had  two  children  living, 
C  and  D,  and  after  that  event,  tAvo  children,  E  and  F,  were  born  to  B.  C 
and  E  died  in  the  lifetime  of  A,  C  having  made  a  Will,  E  having  made  no 
Will.  A  has  died,  leaving  D  and  F  surviving  her.  The  legacy  is  to  be  divided 
into  four  equal  parts,  one  of  which  is  to  be  paid  to  the  executor  of  C,  one  to  D, 
one  to  the  administrator  of  E,  and  one  to  F. 

(e)  A  bequeaths  one-third  of  his  lands  to  B  for  his  hfe,  and  after  his  decease 
to  the  sisters  of  B.  At  the  death  of  the  testator,  B  had  two  sisters  living,  C 
and  D,  and  after  that  event  another  sister  E  was  born.  C  died  during  the 
life  of  B ;  D  and  E  have  survived  B.  One-third  of  A's  lands  belongs  to  D,  E, 
and  the  representatives  of  C,  in  equal  shares. 

(/)  A  bequeaths  1,000  rupees  to  B  for  hfe,  and  after  his  death  equally 
among  the  children  of  C.  Up  to  the  death  of  B,  C  had  not  had  any  child. 
The  bequest  after  the  death  of  B  is  void. 

(</)  A  bequeaths  1,000  rupees  to  "all  the  children  born  or  to  be  born"  of 
B,  to  be  divided  among  them  at  the  death  of  C.  At  the  death  of  the  testator, 
B  has  two  children  living,  D  and  E.  After  the  death  of  the  testator,  but  in 
the  lifetime  of  C,  two  other  children,  F  and  G,  are  born  to  B.  After  the  death 
of  C,  another  child  is  born  to  B.  The  legacy  belongs  to  D,  E,  F,  and  G,  to 
the  exclusion  of  the  after-born  child  of  B. 

(h)  A  bequeaths  a  fund  to  the  children  of  B,  to  be  divided  among  them 
when  the  eldest  shall  attain  majority.  At  the  testator's  death,  B  had  one 
child  living,  named  C.  He  afterwards  had  two  other  children,  named  D  and 
E.  E  died,  but  C  and  D  were  living  when  C  attained  ma.jority.  The  fund 
belongs  to  C,  D,  and  the  representatives  of  E,  to  the  exclusion  of  any  child 
who  may  be  born  to  B  after  C's  attaining  majority. 


Bequest  to  a  per- 
son by  a  particu- 
lar description, 
•who  is  not  in 
existence  at  the 
testator's  death. 


Part  XII. 
Of  void  Bequests. 

99.  Where  a  bequest  is  made  to  a  person  by  a  particular 
description,  and  there  is  no  person  in  existence  at  the  testator's 
death  who  answers  the  description,  the  bequest  is  void. 

Exception. — If  property  is  bequeathed  to  a  person  described  as 
standing  in  a  particular  degree  of  kindred  to  a  specified  individual, 
but  his  possession  of  it  is  deferred  until  a  time  later  than  the  death 
of  the  testator,  by  reason  of  a  prior  bequest,  or  otherwise ;  and  if 
a  person  answering  the  description  is  alive  at  the  death  of  the 
testator,  or  comfis  into  existence  between  that  event  and  such 
later  time,  the  property  shall,  at  such  later  time,  go  to  that  person, 
or  if  he  be  dead,  to  his  representatives. 

Illustrations. 

(a)  A  bequeaths  1,000  rupees  to  the  eldest  son  of  B.  At  the  death  of  the 
testator  B  has  no  son.     The  bequest  is  void. 

{b)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his  death  to  the  eldest 
son  of  C.  At  the  death  of  the  testator,  C  had  no  son.  Afterwards,  during 
the  life  of  B,  a  son  is  born  to  C.  Upon  B's  death,  the  legacy  goes  to  C's 
son. 

(c)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his  death  to  the  eldest 
son  of  C.  At  the  death  of  the  testator,  C  had  no  son  ;  afterwards,  during  the 
life  of  B,  a  son,  named  D,  is  bom  to  C.  D  dies,  then  B  dies.  The  legacy 
goes  to  the  representative  of  1). 

{d)  A  bequeaths  his  estate  of  Greenacrc  to  B  for  life,  and  at  his  decease  to 
the  eldest  son  of  C.  Up  to  the  death  of  B,  C  has  had  no  son.  The  bequest 
to  C's  eldest  son  is  void. 
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(e)  A  bequeaths  1,000  rupees  to  the  eldest  son  of  C,  to  be  paid  to  him  after 
the  death  of  B.  At  the  death  of  the  testator,  C  has  no  son,  but  a  son  is  after- 
wards born  to  him  during  the  life  of  B  and  is  alive  at  B's  death.  C's  son  is 
entitled  to  the  1,000  rupees. 

100.  Where  a  bequest  is   made  to   a  person  not  in  existence  Bequest  to  a  per- 
at  the  time  of  the  testator's  death,  subject  to  a  prior  bequest  con-  lnce"at  tiie^testa- 
tained  in  the  Will,  the    later  bequest   shall    be  void,  unless  it  -ect^oTprior"^' 
comprises  the  whole  of  the  remaining  interest  of  the  testator  in  Request. 

the  thing  bequeathed. 

Illustrations, 
(a)  Property  is  bequeathed  to  A  for  his  hfe,  and  after  his  death  to  his  eldest 
son  for  life,  and  after  the  death  of  the  latter  to  his  eldest  son.  At  the  time  of 
the  testator's  death,  A  has  no  son.  Here  the  bequest  to  A's  eldest  son  is  a 
bequest  to  a  person  not  in  existence  at  the  testator's  death.  It  is  not  a  bequest 
of  the  whole  interest  that  remains  to  the  testator.  The  bequest  to  A's  eldest 
son  for  his  life  is  void. 

(6)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  his 
daughters.  A  survives  the  testator.  A  has  daughters,  some  of  whom  were 
not  in  existence  at  the  testator's  death.  The  bequest  to  A's  daughters  com- 
prises the  whole  interest  that  remains  to  the  testator  in  the  thing  bequeathed. 
The  bequest  to  A's  daughters  is  valid. 

(c)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  his 
daughters,  with  a  direction  that  if  any  of  them  marries  under  the  age  of 
eighteen,  her  portion  shall  be  settled  so  that  it  may  belong  to  herself  for  life, 
and  may  be  divisible  among  her  children  after  her  death.  A  has  no  daughters 
living  at  the  time  of  the  testator's  death,  but  has  daughters  born  afterwards 
who  survive  him.  Here  the  direction  for  a  settlement  has  the  eflPect  in  the 
case  of  each  daughter  who  marries  under  eighteen,  of  substituting  for  the  • 
absolute  bequest  to  her  a  bequest  to  her  merely  for  her  life;  that  is  to  say,  a 
bequest  to  a  person  not  in  existence  at  the  time  of  the  testator's  death  of  some- 
thing which  is  less  than  the  whole  interest  that  remains  to  the  testator  in  the 
thing  bequeathed.     The  direction  to  settle  the  fund  is  void. 

{(1)  A  bequeaths  a  sum  of  money  to  B  for  hfe,  and  directs  that  upon  the 
death  of  B  the  fund  shall  be  settled  upon  his  daughters,  so  that  the  portion  of 
each  daughter  may  belong  to  herself  for  life,  and  may  be  divided  among  her 
children  after  her  death.  B  has  no  daughter  living  at  the  time  of  the  testator's 
death.  In  this  case  the  only  bequest  to  the  daughters  of  B  is  contained  in  the 
direction  to  settle  the  fund,  and  this  direction  amounts  to  a  bequest,  to  persons 
not  yet  born,  of  a  life  interest  in  the  fund,  that  is  to  say,  of  something  which 
is  less  than  the  whole  interest  that  remains  to  the  testator  in  the  thing 
bequeathed.  The  direction  to  settle  the  fund  upon  the  daughters  of  B  is 
void. 

101.  No  bequest  is  valid  whereby  the  vesting  of  the   thing  Rule  against  per- 
bequeathed  may  be  delayed  beyond  the  lifetime  of  one  or  more  p^*^"*^- 
persons  living  at  the  testator's  decease,  and  the  minority  of  some 

person  who  shall  be  in  existence  at  the  expiration  of  that  period, 
and  to  whom,  if  he  attains  full  age,  the  thing  bequeathed  is  to 
belong. 

Illustrations. 
(a)  A  fund  is  bequeathed  to  A  for  his  hfe  ;  and  after  his  death  to  B  for  his 
life  ;  and  after  B's  death  to  such  of  the  sons  of  B  as  shall  first  attain  the  age 
of  25.  A  and  B  survive  the  testator.  Here  the  son  of  B  who  shall  first  attain 
the  age  of  25  may  be  a  son  born  after  the  death  of  the  testator;  such  son  may 
not  attain  25  until  more  than  18  years  have  elapsed  from  the  death  of  the 
longer  liver  of  A  and  B ;  and  the  vesting  of  the  fund  may  thus  be  delayed 
beyond  the  lifetime  of  A  and  B,  and  the  minority  of  the  sons  of  B.  Tlie 
bequest  after  B's  death  is  void. 
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(b)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  B  for  his 
life,  and  after  B's  death  to  such  of  B's  sons  as  shall  first  attain  the  age  of  25. 
B  dies  in  the  lifetime  of  the  testator,  leaving  one  or  more  sons.  In  this  case 
the  sons  of  B  are  persons  living  at  the  time  of  the  testator's  decease,  and  the 
time  when  either  of  them  will  attain  25  necessarily  falls  within  his  own  life- 
time.   The  bequest  is  valid. 

(c)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  B  for  his 
life,  with  a  direction  that  after  B's  death  it  shall  be  divided  amongst  such  of 
B's  children  as  shall  attain  the  age  of  18;  but  that  if  no  child  of  B  shall 
attain  that  age,  the  fund  shall  go  to  C.  Here  the  time  for  the  division  of  the 
fund  must  arrive  at  the  latest  at  the  expiration  of  18  years  from  the  death  of 
B,  a  person  hving  at  the  testator's  decease.     All  the  bequests  are  valid. 

(d)  A  fund  is  bequeathed  to  trustees  for  the  benefit  of  the  testator's 
daughters,  with  a  direction  that  if  any  of  them  marry  under  age,  her  share  of 
the  fund  shall  be  settled  so  as  to  devolve  after  her  death  upon  such  of  her 
children  as  shall  attain  the  age  of  18.  Any  daughter  of  the  testator  to  whom 
the  direction  applies  must  be  in  existence  at  his  decease,  and  any  portion  of 
the  fund  which  may  eventually  be  settled  as  directed  must  vest  not  later  than 
18  years  from  the  death  of  the  daughter  whose  share  it  was.  All  these  pro- 
visions are  valid. 


Bequest  to  a 
class,  some  of 
whom  may  come 
under  the  rules 
in  the  Sections 
100, 101. 


Bequest  to  take 
effect  on  failure ; 
of  bequest  void 
under  Sections 
100,101,  or  102. 


102.  If  a  bequest  is  made  to  a  class  of  persons,  with  regard  to 
some  of  whom  it  is  inoperative  by  reason  of  the  rules  contained  in 
the  two  last  preceding  Sections,  or  either  of  them,  such  bequest 
shall  be  wholly  void. 

Illustrations. 

{a)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death  to  all  his  children 
who  shall  attain  the  age  of  25.  A  survives  the  testator,  and  has  some  children 
living  at  the  testator's  death.  Each  child  of  A's  living  at  the  testator's  death 
must  attain  the  age  of  25  (if  at  all)  withip  the  limits  allowed  for  a  bequest. 
But  A  may  have  children  after  the  testator's  decease,  some  of  whom  may  not 
attain  the  age  of  25  until  more  than  18  years  have  elapsed  after  the  decease  of 
A.  The  bequest  to  A's  children,  therefore,  is  inoperative  as  to  any  child  born 
after  the  testator's  death;  and. as  it  is  given  to  all  his  children  as  a  class,  it  is 
not  good  as  to  any  division  of  that  class,  but  is  wholly  void. 

(b)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  B,  C,  D, 
and  all  other  the  children  of  A  who  shall  attain  the  age  of  25.  B,  C,  D  are 
children  of  A  living  at  the  testator's  decease.  In  all  other  respects  the  case  is 
the  same  as  that  supposed  in  Illustration  (a).  The  mention  of  B,  C,  and  D 
by  name  does  not  prevent  the  bequest  from  being  regarded  as  a  bequest  to  a 
class,  and  the  bequest  is  wholly  void. 

103.  Where  a  bequest  is  void  by  reason  of  any  of  the  rules 
contained  in  the  three  last  preceding  Sections,  any  bequest  con- 
tained in  the  same  Will,  and  intended  to  take  effect  after  or  upon 
failure  of  such  prior  bequest,  is  also  void. 

Illustrations. 
(a)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  such  of  his 
sons  as  shall  first  attain  the  age  of  25,  for  his  life,  and  after  the  decease  of  such 
son,  to  B.  A  and  B  survive  the  testator.  The  bequest  to  B  is  intended  to 
take  effect  after  the  bequest  to  such  of  the  sons  of  A  as  shall  first  attain  the 
age  of  25,  which  bequest  is  void  under  Section  101.  The  bequest  to  B  is 
void. 

(6)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  such  of 
his  sons  as  shall  first  attain  the  age  of  25,  and  if  no  son  of  A  shall  attain  that 
age,  to  B.  A  and  B  survive  the  testator.  The  bequest  to  B  is  intended  to 
take  effect  upon  failure  of  the  ])equest  to  such  of  A's  sons  as  shall  first  attain 
the  age  of  25,  which  bequest  is  void  under  Section  101.  The  bequest  to  B 
is  void. 
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104.  A  direction  to  accumulate  the  income   arising  from  any  Effect  of  direc- 
property  shall  be  void  ;  and  the  property  shall  be  disposed  of  as  if  S-'on?'' ''''''"'''''" 
no  accumulation  had  been  directed. 

Exception. — Where  the  property  is  immoveable,  or  where  accu- 
mulation is  directed  to  be  made  from  the  death  of  the  testator,  the 
direction  shall  be  valid  in  respect  only  of  the  income  arising  from 
the  property  within  one  year  next  following  the  testator's  death  ; 
and  at  the  end  of  the  year  such  property  and  income  shall  be 
disposed  of  respectively,  as  if  the  period  during  which  the 
accumulation  has  been  directed  to  be  made  had  elapsed. 

Illustrations. 

(a)  The  Will  directs  that  the  sum  of  10,000  rupees  shall  be  invested  in 
Government  securities,  and  the  income  accumulated  for  20  years,  and  that  the 
principal,  tog^ether  with  the  accumulations,  shall  then  be  divided  between  A,  B, 
and  C.  A,  B,  and  C  are  entitled  to  receive  the  sum  of  10,000  rupees  at  the 
end  of  the  year  from  the  testator's  death. 

(b)  The  will  directs  that  10,000  rupees  shall  be  invested,  and  the  income 
accumulated  until  A  shall  marry,  and  shall  then  be  paid  to  him.  A  is  entitled 
to  receive  10,000  rupees  at  the  end  of  a  year  from  the  testator's  death. 

(c)  The  Will  directs  that  the  rents  of  the  farm  of  Sultanpur  shall  be  accumu- 
lated for  ten  years,  and  that  the  accumulation  shall  be  then  paid  to  the  eldest 
son  of  A.  At  the  death  of  the  testator,  A  has  an  eldest  son  hving,  named  B. 
B  shall  receive  at  the  end  of  one  year  from  the  testator's  death  the  rents  which 
have  accrued  during  the  year,  together  with  any  interest  which  may  have  been 
made  by  investing  them. 

(d)  The  Will  directs  that  the  rents  of  the  farm  of  Sultanpur  shall  be  accumu- 
lated for  ten  years,  and  that  the  accumulations  shall  then  be  paid  to  the  eldest 
son  of  A.     At  the  death  of  the  testator,  A  has  no  son.     The  bequest  is  void. 

(e)  A  bequeaths  a  sum  of  money  to  B,  to  be  paid  to  him  when  he  shall 
attain  the  age  of  18,  and  directs  the  interest  to  be  accumulated  till  he  shall 
arrive  at  that  age.  At  A's  death  the  legacy  becomes  vested  in  B ;  and  so  much 
of  the  interest  as  is  not  required  for  his  maintenance  an^  education  is  accumu- 
lated, not  by  reason  of  the  direction  contained  in  the  Will,  but  in  consequence 
of  B's  minority. 

105.  No  man  having  a  nephew  or  niece  or  any  nearer  relative  Bequest  to  reii- 
shall  have  power  to  bequeath  any  property  to  religious  or  chari-  aWeuses!^^"*' 
table  uses,  except  by  a  Will  executed  not  less  than  twelve  months 

before  his  death,  and  deposited  within  six  months  from  its  execu- 
tion in  some  place  provided  by  law  for  the  safe  custody  of  the 
Wills  of  living  persons. 

Illustration. 

A  having  a  nephew  makes  a  bequest  by  a  Will  not  executed  nor  deposited 
as  required — 

For  the  relief  of  poor  people ; 

For  the  maintenance  of  sick  soldiers ; 

For  the  erection  or  support  of  a  hospital ; 

For  the  education  and  preferment  of  orphans  ; 

For  the  support  of  scholars ; 

For  the  erection  or  support  of  a  school; 

For  the  building  and  repairs  of  a  bridge ; 

For  the  making  of  roads ; 

For  the  erection  or  support  of  a  church  j 

For  the  repairs  of  a  church ; 

For  the  benefit  of  ministers  of  religion  ; 

For  the  formation  or  support  of  a  public  garden. 
All  these  bequests  are  void. 
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Part  XIII. 

Of  the  Vesting  of  Legacies. 

ijite  of  vesting  106.  Where  by  the  terms  of  a  bequest  the  legatee  is  not 
paj'mentorpos-  entitled  to  immediate  possession  of  the  thing  bequeathed,  a  right 
pcSed?  ^^ '  to  receive  it  at  the  proper  time  shall,  unless  a  contrary  intention 
appears  by  the  Will,  become  vested  in  the  legatee  on  the  testator's 
death,  and  shall  pass  to  the  legatee's  representatives  if  he  dies 
before  that  time  and  without  having  received  the  legacy.  And  in 
such  cases  the  legacy  is  from  the  testator's  death  said  to  be  vested 
in  interest.  • 

Explanation. — An  intention  that  a  legacy  to  any  person  shall 
not  become  vested  in  interest  in  him  is  not  to  be  inferred  merely 
from  a  provision  whereby  the  payment  or  possession  of  the  thing 
bequeathed  is  postponed,  or  whereby  a  prior  interest  therein  is 
bequeathed  to  some  other  person,  or  whereby  the  income  arising 
from  the  fund  bequeathed  is  directed  to  be  accumulated  until  the 
time  of  payment  arrives,  or  from  a  provision  that  if  a  particular 
event  shall  happen,  the  legacy  shall  go  over  to  another  person. 

Illustraiions. 

(a)  A  bequeaths  to  B  100  rupees,  to  be  paid  to  him  at  the  death  of  C.  On 
A's  death  the  legacy  becomes  vested  in  interest  in  B,  and  if  he  dies  before  C, 
his  representatives  are  entitled  to  the  legacy. 

(b)  A  bequeaths  to  B  100  rupees,  to  be  paid  to  him  upon  his  attaining  the 
age  of  18.     On  A's  death  the  legacy  becomes  vested  in  interest  in  B. 

(c)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death  to  B.  On  the 
testator's  death  the  legacy  to  B  becomes  vested  in  interest  in  B. 

{d)  A  fund  is  bequeathed  to  A  until  B  attains  the  age  of  18,  and  then  to  B. 
The  legacy  to  B  is  vested  in  interest  from  the  testator's  death. 

(e)  A  bequeaths  the  whole  of  his  property  to  B  upon  trust  to  pay  certain 
debts  out  of  the  income,  and  then  to  make  over  the  fund  to  C.     At  A's  death 
the  gift  to  C  becomes  vested  in  interest  in  him. 
•  (/)  A  fund  is  bequeathed  to  A,  B,  and  C  in  equal  shares,  to  be  paid  to  them 

on  their  attaining  the  age  of  18  respectively,  with  a  proviso  that,  if  all  of  them 
die  under  the  age  of  18,  the  legacy  shall  devolve  upon  D.  On  the  death  of 
the  testator,  the  shares  vest  in  interest  in  A,  B,  and  C,  subject  to  be  devested 
in  case  A,  B,  and  C  shall  all  die  under  18,  and  upon  the  death  of  any  of  them 
(except  the  last  survivor)  under  the  age  of  18,  his  vested  interest  passes,  so 
subject,  to  his  representatives. 

Date  of  vesting         107.  A  legacy  bequeathed  in  case  a  specified  uncertain  event 

JlJnUnSuj'on  ^^^^^  happcu  docs  uot  vcst  uutil  that  event  happens.     A  legacy 

a  specified  un-     bequeathed  in  casc  a  Specified  uncertain  event  shall  not  happen 

does  not  vest  until  the  happening  of  that  event  becomes  impossible. 

In  either  case,  until  the  condition  has  been  fulfilled,  the  interest 

of  the  legatee  is  called  contingent. 

Exception. — Where  a  fund  is  bequeathed  to  any  person  upon 
his  attaining  a  particular  age,  and  the  W^ill  also  gives  to  him 
absolutely  the  income  to  arise  from  the  fund  before  he  reaches 
that  a""e,  or  directs  the  income,  or  so  much  of  it  as  may  be  neces- 
sary, to  be  applied  for  his  benefit ;  the  bequest  of  the  fund  is  not 
contingent. 
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Illustrations. 

(a)  A  legacy  is  bequeathed  to  D  in  case  A,  B,  and  C  shall  all  die  under  the 
age  of  18.  D  has  a  contingent  interest  in  the  legacy  until  A,  B,  and  C  all  die 
under  18,  or  one  of  them  attains  that  age. 

(6)  A  sum  of  money  is  bequeathed  to  A  "  in  case  he  shall  attain  the  age  of 
18,"  or,  "when  he  shall  attain  the  age  of  18.*'  A's  interest  in  the  legacy  is 
contingent  until  the  condition  shall  be  fulfilled  by  his  attaining  that  age. 

(c)  An  estate  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  if  B  shall 
then  be  living,  but  if  B  shall  not  be  then  living,  to  C.  A,  B,  and  C  survive 
the  testator.  B  and  C  each  take  a  contingent  interest  in  the  estate  until  the 
event  which  is  to  vest  it  in  one  or  in  the  other  shall  have  happened. 

{d)  An  estate  is  bequeathed  as  in  the  case  last  supposed.  B  dies  in  the 
lifetime  of  A  and  C.  Upon  the  death  of  B,  C  acquires  a  vested  right  to  obtain 
possession  of  the  estate  upon  A's  death. 

(e)  A  legacy  is  bequeathed  to  A  when  she  shall  attain  the  age  of  18,  or  shall 
marry  under  that  age  with  the  consent  of  B,  wdth  a  proviso  that  if  she  shall 
not  attain  18,  or  marry  under  that  age  with  B's  consent,  the  legacy  shall  go  to 
C.  A  and  C  each  take  a  contingent  interest  in  the  legacy.  A  attains  the  age 
of  18.  A  becomes  absolutely  entitled  to  the  legacy,  although  she  may  have 
married  under  18  without  the  consent  of  B.  ^ 

(/)  An  estate  is  bequeathed  to  A  until  he  shall  marry,  and  after  that  event 
to  B.  B's  interest  in  the  bequest  is  contingent  until  the  condition  shall  be 
fulfilled  by  A's  marrying. 

(g)  An  estate  is  bequeathed  to  A  until  he  shall  take  advantage  of  the  Act 
for  the  Relief  of  Insolvent  Debtors,  and  after  that  event  to  B.  B's  interest  in 
the  bequest  is  contingent  until  A  takes  advantage  of  the  Act. 

(h)  An  estate  is  bequeathed  to  A  if  he  shall  pay  500  rupees  to  B.  A's  in- 
terest in  the  bequest  is  contingent  until  he  has  paid  500  rupees  to  B. 

(i)  A  leaves  his  farm  of  Sultanpur  Khurd  to  B,  if  B  shall  convey  his  own 
farm  of  Sultanpur  Buzurg  to  C.  B's  interest  in  the  bequest  is  contingent 
until  he  has  conveyed  the  latter  farm  to  C. 

(j)  A  fund  is  bequeathed  to  A  if  B  shall  not  marry  C  within  five  years  after 
the  testator's  death.  A's  interest  in  the  legacy  is  contingent,  until  the  con- 
dition shall  be  fulfilled  by  the  expiration  of  the  five  years  without  B's  having 
married  C,  or  by  the  occurrence,  within  that  period,  of  an  event  which  makes 
the  fulfilment  of  the  condition  impossible. 

(k)  A  fund  is  bequeathed  to  A  if  B  shall  not  make  any  provision  for  him  by 
WiU.    The  legacy  is  contingent  until  B's  death. 

(l)  A  bequeaths  to  B  500  rupees  a  year  upon  his  attaining  the  age  of  18,  and 
directs  that  the  interest,  or  a  competent  part  thereof,  shall  be  applied  for  his 
benefit  until  he  reaches  that  age.    The  legacy  is  vested, 

(m)  A  bequeaths  to  B  500  rupees  when  he  shall  attain  the  age  of  18,  and 
directs  that  a  certain  sum,  out  of  another  fund,  shall  be  applied  for  his  main- 
tenance until  he  arrives  at  that  age.    The  legacy  is  contingent. 

108.  Where  a  bequest  is  made  only  to  such  members  of  a  class  vesting  of  mte- 
as  shall  have  attained  a  particular  age,  a  person  who  has  not  t?su3i^iiiembers 
attained  that  age  cannot  have  a  vested  interest  in  the  legacy.  hlJelttl^ed?^^ 

Illustration.  particular  age. 

A  fund  is  bequeathed  to  such  of  the  children  of  A  as  shall  attain  the  age  of 
18,  with  a  direction  that  while  any  child  of  A  shall  be  under  the  age  of  18,  the 
income  of  the  share,  to  which  it  may  be  presumed  he  will  be  eventually  entitled, 
shall  be  applied  for  his  maintenance  and  education.  No  child  of  A  who  is 
under  the  age  of  18  has  a  vested  interest  in  the  bequest. 


I.— 301. 


Onerous  bequest. 
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Part  XIV. 

Of  Onerous  Bequests, 

109.  Where  a  bequest  imposes  an  obligation  on  the  legatee, 
he  can  take  nothing  by  it  unless  he  accepts  it  fully. 

Illustration. 

A  having  shares  in  (X),  a  prosperous  joint  stock  company,  and  also  shares 
in  ( Y),  a  joint  stock  company  in  difficulties,  in  respect  of  which  shares  hea\y 
calls  are  expected  to  be  made,  bequeaths  to  B  all  his  shares  in  joint  stock  com- 
panies.    B  refuses  to  accept  the  shares  in  (Y).     He  forfeits  the  shares  in  (X). 

Oneoftwosepa-  HO.  Where  a  Will  contains  two  separate  and  independent 
pendent  bequests  bcqucsts  to  the  samc  person,  the  legatee  is  at  liberty  to  accept  one 
mavTc^sE-ce^pted,  of  them  and  refuse  the  other,  although  the  former  may  be  bene- 
?efts% ''**''''    '  fi^i^^  »^<^  *^^®  ^^^^^^  onerous. 

Illustration. 
A  having  a  lease  for  a  term  of  years  of  a  house  at  a  rent  which  he  and  his 
representatives  are  bound  to  pay  during  the  term,  and  which  is  higher  than 
the  house  can  be  let  for,  bequeaths  to  B  the  lease  and  a  sum  of  money.     B 
refuses  to  accept  the  lease.     He  shall  not  by  this  refusual  forfeit  the  money. 


Part  XV. 

Of  Contingent  Bequests. 

%^?on°a  s""  ^^^*  Where  a  legacy  is  given  if  a  specified  uncertain  event  shall 
cified  u.icortaiu  happen,  and  no  time  is  mentioned  in  the  Will  for  the  occurrence 
befnVmentSned  of  that  cvent,  the  legacy  cannot  take  effect  unless  such  event 
for  its  occurrence,  happens  before  the  period  when  the  fund  bequeathed  is  payable  or 
distributable. 

Illtisirations, 
{a)  A  legacy  is  bequeathed  to  A,  and  in  case  of  his  death,  to  B.  If  A  survives 
the  testator,  the  legacy  to  B  does  not  take  effect. 

{b)  A  legacy  is  bequeathed  to  A,  and  in  case  of  his  death  %vithout  children, 
to  B.  If  A  survives  the  testator  or  dies  in  his  lifetime  leaving  a  child,  the 
legacy  to  B  does  not  take  effect. 

(c)  A  legacy  is  bequeathed  to  A  when  and  if  he  attains  the  age  of  1 8,  and 
in  case  of  his  death,  to  B.  A  attains  the  age  of  18.  The  legacy  to  B  does  not 
take  effect. 

{(1)  A  legacy  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  and,  "in 
case  of  B's  death  without  children,"  to  C.  The  words  "in  case  of  B's  death 
without  children,"  are  to  be  understood  as  meaning  in  case  B  shall  die  without 
children  during  the  Hfetime  of  A. 

(e)  A  legacy  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  and  "  in  . 
case  of  B's  death,"  to  C.     The  words  "  in  case  of  B's  death  "  are  to  be  con- 
sidered as  meaning  "  in  case  B  shall  die  in  the  lifetime  of  A." 

112.  Where  a  bequest  is  made  to  such  of  certain  persons  as 
sb.all  be  surviving  at  some  period,  but  the  exact  period  is  not 
specified,  the  legacy  shall  go  to  such  of  them  as  shall  be  alive  at 
the  time  of  payment  or  distribution,  unless  a  contrary  intention 
appear  by  the  Will. 

Illustrations. 

(a)  Property  is  bequeathed  to  A  and  B,  to  be  equally  divided  between  them, 
or  to  the  survivor  of  them.     If  both  A  and  B  survive  the  testator,  the  legacy 


Bequpst  to  such 
of  certain  per- 
sons as  shall  be 
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some  period  not 
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is  equally  divided  between  them.    If  A  dies  before  the  testator,  and  B  survives 
the  testator,  it  goes  to  B. 

(b)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  and  C,  to 
be  equally  divided  between  them,  or  to  the  survivor  of  them.  B  dies  during 
the  life  of  A ;  C  survives  A.     At  A's  death  the  legacy  goes  to  C. 

(c)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  and  C,  or 
the  survivor,  with  a  direction  that  if  B  should  not  survive  the  testator,  his 
children  are  to  stand  in  his  place.  C  dies  during  the  life  of  the  testator ;  B 
survives  the  testator,  but  dies  in  the  lifetime  of  A.  The  legacy  goes  to  the 
representative  of  B. 

(d)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  and  C,  with 
a  direction  that  in  case  either  of  them  dies  in  the  lifetime  of  A,  the  whole  shall 
go  to  the  survivor.  B  dies  in  the  lifetime  of  A.  Afterwards  C  dies  in  the 
lifetime  of  A,    The  legacy  goes  to  the  representative  of  C. 


Paet  XVL 

Of  Conditional  Bequests. 

113.  A  bequest  upon  an  impossible  condition  is  void.  Bequest  upon  ^ 

Illustrations.  dition. 

(a)  An  estate  is  bequeathed  to  A  on  condition  that  he  shall  walk  one  hundred 
miles  in  an  hour.    The  bequest  is  void. 

(b)  A  bequeaths  500  rupees  to  B  on  condition  that  he  shall  marry  A's 
daughter.  A's  daughter  was  dead  at  the  date  of  the  Will.  The  bequest  is 
void. 

114.  A  bequest  upon   a   condition,  the   fulfilment   of  which  Bequest  upon^ 
would  be  contrary  to  law  or  to  morality,  is  void.  coadition?'^° 

Illustrations, 
{a)  A  bequeaths  500  rupees  to  B  on  condition  that  he  shall  murder  C.    The 
bequest  is  void. 

{b)  A  bequeaths  5,000  mpees  to  his  niece  if  she  will  desert  her  husband. 
The  bequest  is  void. 

115.  Where  a  Will  imposes  a  condition  to  be  fulfilled  before  Fulfilment  of 
the  legatee  can  take  a  vested  interest  in  the  thing  bequeathed,  dent\o^the\?st". 
the  condition  shall  be  considered  to  have  been  fulfilled  if  it  has  ing  of  a  legacy. 
been  substantially  complied  with. 

Illustrations. 

(a)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with  the 
consent  of  B,  C,  D,  and  E.  A  marries  with  the  written  consent  of  B.  C  is 
present  at  the  marriage.  D  sends  a  present  to  A  previous  to  the  marriage.  E 
has  been  personally  informed  by  A  of  his  intentions,  and  has  made  no  objection. 

A  has  fulfilled  the  condition.  ,    • 

(b)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with  the 
consent  of  B,  C,  and  D.  D  dies.  A  marries  with  the  consent  of  B  and  C. 
A  has  fulfilled  the  condition. 

(e)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with  the 
consent  of  B,  C,  and  D.  A  marries  in  the  lifetime  of  B,  C,  and  D,  with  the 
consent  of  B  and  C  only.    A  has  not  fulfilled  the  condition. 

(d)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with  the 
consent  of  B,  C,  and  D.  A  obtains  the  unconditional  assent  of  B,  C,  and  D 
to  his  marriage  with  E.  Afterwards  B,  C,  and  D  capriciously  retract  their 
consent.     A  marries  E.     A  has  fulfilled  the  condition. 

c  2 
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(e)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with  the 
consent  of  B,  C,  and  D.  A  marries  without  the  consent  of  B,  C,  and  D,  but 
obtains  their  consent  after  the  marriage.     A  has  not  fulfilled  the  condition. 

(/)  A  makes  his  Will,  whereby  he  bequeaths  a  sum  of  money  to  B  if  B  shall 
marry  with  the  consent  of  A's  executors.  B  marries  during  the  lifetime  of  A, 
and  A  afterwards  expresses  his  approbation  of  the  marriage.  A  dies.  The 
bequest  to  B  takes  effect. 

(g)  A  legacy  is  bequeathed  to  A  if  he  executes  a  certain  document  within  a 
time  specified  in  the  Will.  The  document  is  executed  by  A  within  a  reasonable 
time,  but  not  within  the  time  specified  in  the  Will.  A  has  not  performed  the 
condition,  and  is  not  entitled  to  receive  the  legacy. 

Bequast  to  A  116.  Where  there  is  a  bequest  to  one  person  and  a  bequest 

the It\^ot bequest,  of  the  Same  thing  to  another  if  the  prior  bequest  shall  fail,  the 
*o^'  second  bequest  shall  take  effect  upon  the  failure  of  the  prior 

bequest,    although   the  failure   may  not   have   occurred   in  the 

manner  contemplated  by  the  testator. 

Illustrations, 

(a)  A  bequeaths  a  sum  of  money  to  his  own  children  surviving  him,  and  if 
they  all  die  under  18,  to  B.  A  dies  without  having  ever  had  a  child.  The 
bequest  to  B  takes  effect. 

(b)  A  bequeaths  a  sum  of  money  to  B,  on  condition  that  he  shall  execute 
a  certain  document  within  three  months  after  A's  death,  and  if  he  should 
neglect  to  do  so,  to  C.  B  dies  in  the  testator's  lifetime.  The  bequest  to  C 
takes  effect. 

Case  in  which  117.  Where  the  Will  shows  an  intention  that  the  second 
quesif  shSii  not  bcqucst  shall  take  effect  only  in  the  event  of  the  first  bequest 
feuSre^S\he  failing  in  a  particular  manner,  the  second  bequest  shall  not  take 
^"''  effect  unless  the  prior  bequest  fails  in  that  particular  manner. 

Illustration. 
A  makes  a  bequest  to  his  wife,  but  in  case  she  should  die  in  his  lifetime, 
bequeaths  to  B  that  which  he  had  bequeathed  to  her.     A  and  his  wife  perish 
together,  under  circumstances  which  make  it  impossible  to  prove  that  she  died 
before  him.    The  bequest  to  B  does  not  take  effect. 

Bequest  over,  118.  A  bcqucst  may  be  made  to  any  person  with  the  condition 

thel!appeningOT  Superadded  that  in  case  a  specified  uncertain  event  shall  happen, 

S^sU^dSuncer-  the  thing  bequeathed  shall  go  to  another  person  ;  or,  that  in  case 

tain  event.  a  Specified  uncertain  event  shall  not  happen,  the  thing  bequeathed 

shall   go   over   to   another   person.     In   each   case   the   ulterior 

bequest  is  subject  to  the  rules  contained  in  Sections  107,  108, 

109,  110,  111,  112,  113,  114,  116,  117. 

Illustrations. 

(a)  A  sum  of  money  is  bequeathed  to  A,  to  be  paid  to  him  at  the  age  of  18, 
and  if  he  shall  die  before  he  attains  that  age,  to  B.  A  takes  a  vested  interest 
in  the  legacy,  subject  to  be  devested  and  to  go  to  B  in  case  A  shall  die 
under  18. 

(b)  An  estate  is  bequeathed  to  A  with  a  proviso  that  if  A  shall  dispute  the 
competency  of  the  testator  to  make  a  Will,  the  estate  shall  go  to  B.  A  disputes 
the  competency  of  the  testator  to  make  a  Will.    The  estate  goes  to  B. 

(c)  A  sum  of  money  is  bequeathed  to  A  for  life,  and  after  his  death  to  B, 
but  if  B  shall  then  be  dead,  leavnig  a  son,  such  son  is  to  stand  in  the  place  of 
B.  B  takes  a  vested  interest  in  the  legacy,  subject  to  be  devested  if  he  dies 
leaving  a  son  in  A's  lifetime. 

(rf)  A  sum  of  money  is  bequeathed  to  A  and  B,  and  if  either  should  die 
during  the  hfc  of  C,  then  to  the  survivor  living  at  the  death  of  C.     A  and  B  die 
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before  C.    The  gift  over  cannot  take  effect,  but  the  representative  of  A  takes 
one-half  of  the  money,  and  the  representative  of  B  takes  the  other  half. 

(e)  A  bequeaths  to  B  the  interest  of  a  fund  for  life,  and  directs  the  fund  to 
be  divided,  at  her  death,  equally  among  her  three  children,  or  such  of  them  as 
shall  be  living  at  her  death.  All  the  children  of  B  die  in  B's  lifetime.  The 
bequest  over  cannot  take  effect,  but  the  interests  of  the  children  pass  to  their 
representatives. 

119.  An  ulterior  bequest  of  the  kind  contemplated  by  the  last  condition  must 
preceding  Section   cannot  take  effect,   unless   the   condition   is  mieZ^^  ^  "' 
strictly  fulfilled. 

Illustrations. 

(a)  A  legacy  is  bequeathed  to  A,  with  a  proviso  that  if  he  marries  without 
the  consent  of  B,  C,  and  D,  the  legacy  shall  go  to  E.  D  dies.  Even  if  A 
marries  without  the  consent  of  B  and  C,  the  gift  to  E  does  not  take  effect. 

(b)  A  legacy  is  bequeathed  to  A,  with  a  proviso  that  if  he  marries  without 
the  consent  of  B,  the  legacy  shall  go  to  C.  A  marries  with  the  consent  of  B. 
He  afterwards  becomes  a  widower  and  marries  again  without  the  consent  of  B. 
The  bequest  to  C  does  not  take  effect. 

(c)  A  legacy  is  bequeathed  to  A,  to  be  paid  at  18,  or  marriage,  with  a 
proviso  that  if  A  dies  under  18,  or  marries  without  the  consent  of  B,  the 
legacy  shall  go  to  C.  A  marries  under  18,  without  the  consent  of  B.  The 
bequest  to  C  takes  effect. 

120.  If  the  ulterior  bequest  be  not  valid,  the  orimnal  bequest  Original  bequest 

J.     n?     1.     T  l^      'J.  -^  not  affected  by 

is  not  alrected  by  it.  invalidity  of 

7,7     ,      ..  second. 

lUustrattons. 

(a)  An  estate  is  bequeathed  to  A  for  his  life,  with  a  condition  superadded 
that  if  he  shall  not  on  a  given  day  walk  100  miles  in  an  hour,  the  estate  shall 
go  to  B.  The  condition  being  void,  A  retains  his  estate  as  if  no  condition  had 
been  inserted  in  the  Will. 

(b)  An  estate  is  bequeathed  to  A  for  her  life,  and  if  she  do  not  desert  her 
husband,  to  B.  A  is  entitled  to  the  estate  during  her  life  as  if  no  condition 
had  been  inserted  in  the  Will. 

(c)  An  estate  is  bequeathed  to  A  for  life,  and,  if  he  marries,  to  the  eldest 
son  of  B  for  life.  B,  at  the  date  of  the  testator's  death,  had  not  had  a  son. 
The  bequest  over  is  void  under  Section  92,  and  A  is  entitled  to  the  estate 
during  his  life. 

121.  A  bequest  may  be  made  with  the  condition  superadded  Bequest  condi- 
that  it  shall  cease  to  have  effect  in  case  a  specified  uncertain  sS cerise  to 
event  shall  happen,  or  in  case  a  specified  uncertain  event  shall  Jas^e  a^fpecmed 
not  happen.  ^^S^^ 

,  Illustrations.  not  happen. 

(a)  An  estate  is  bequeathed  to  A  for  his  life,  with  a  proviso  that  in  case  he 
shall  cut  down  a  certain  wood,  the  bequest  shall  cease  to  have  any  effect.  A 
cuts  down  the  wood ;  he  loses  his  life-interest  in  the  estate. 

(b)  An  estate  is  bequeathed  to  A,  provided  that  if  he  marries  under  the  age 
of  25  without  the  consent  of  the  executors  named  in  the  Will,  the  estate  shall 
cease  to  belong  to  him.  A  marries  under  25  without  the  consent  of  the 
executors.    The  estate  ceases  to  belong  to  him. 

(c)  An  estate  is  bequeathed  to  A,  provided  that  if  he  shall  not  go  to  England 
within  three  years  after  the  testator's  death,  his  interest  in  the  estate  shall 
cease.  A  does  not  go  to  England  within  the  time  prescribed.  His  interest  in 
the  estate  ceases. 

(d)  An  estate  is  bequeathed  to  A,  with  a  proviso  that  if  she  becomes  a  nun 
she  shall  cease  to  have  any  interest  in  the  estate.  A  becomes  a  nun.  She 
loses  her  interest  under  the  Will. 
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Result  of  legatee 
rendering  im- 
possible or  inde- 
finitely postpon- 
ing an  act  for 
which  no  time  is 
specified  and  on 
the  nonperform- 
ance of  which  the 
subject-matter  is 
to  go  orer. 


(e)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  if  B  shall 
be  then  living,  with  a  proviso  that  if  B  shall  become  a  nun,  the  bequest  to  her 
shall  cease  to  have  any  effect.  B  becomes  a  nun  in  the  lifetime  of  A.  She 
thereby  loses  her  contingent  interest  in  the  fund. 

Such  condition         122.  In  Order  that  a  condition  that  a  bequest  shall  cease  to 

SfdSSderSec-  have  cfFect  may  be  valid,  it  is  necessary  that  the  event  to  which 

tion  i07.  Jt;  relates  be  one  which  could  legally  constitute  the  condition  of  a 

bequest  as  contemplated  by  the  one  hundred  and  seventh  Section. 

123.  Where  a  bequest  is  made  with  a  condition  superadded 
that  unless  the  legatee  shall  perform  a  certain  act,  the  subject- 
matter  of  the  bequest  shall  go  to  another  person,  or  the  bequest 
shall  cease  to  have  effect ;  but  no  time  is  specified  for  the  per- 
formance of  the  act ;  if  the  legatee  takes  any  step  which  renders 
impossible  or  indefinitely  postpones  the  performance  of  the  act 
required,  the  legacy  shall  go  as  if  the  legatee  had  died  without 
performing  such  act. 

Illustrations. 

(a)  A  bequest  is  made  to  A  with  a  proviso  that  unless  he  enters  the  army 
the  legacy  shall  go  over  to  B.  A  takes  holy  orders,  and  thereby  renders  it 
impossible  that  he  should  fulfil  the  condition.  B  is  entitled  to  receive  the 
legacy. 

(6)  A  bequest  is  made  to  A  with  a  proviso  that  it  shall  cease  to  have  any 
effect  if  he  does  not  marry  B's  daughter.  A  marries  a  stranger,  and  thereby 
indefinitely  postpones  the  fulfilment  of  the  condition,  llie  bequest  ceases  to 
have  effect. 

Perforpiance  of  124.  Where  the  Will  requires  an  act  to  be  performed  by  the 
cedenVor  sffie-  legatee  within  a  specified  time,  either  as  a  condition  to  be  fulfilled 
?pSfled^time.  before  the  legacy  is  enjoyed,  or  as  a  condition  upon  the  non- 
fulfilment  of  which  the  subject-matter  of  the  bequest  is  to  go  over 
to  another  person,  or  the  bequest  is  to  cease  to  have  effect ;  the 
Furtjer  time  ai-  act  must  bc  performed  within  the  time  specified,  unless  the  per- 
fraud.  ^  formance  of  it  be  prevented  by  fraud,  in  w^hich  case  such  further 

time  shall  be  allowed  as  shall  be  requisite  to  make  up  for  the 
delay  caused  by  such  fraud. 


Part  XVIL 
Of  Bequests  with  Directions  as  to  Application  or  Enjoyment. 

125.  Where  a  fund  is  bequeathed  absolutely  to  or  for  the 
benefit  of  any  person,  but  the  Will  contains  a  direction  that  it 
shall  be  applied  or  enjoyed  in  a  particular  manner,  tlie  legatee 
shall  be  entitled  to  receive  the  fund  as  if  the  Will  had  contained 
no  such  direction. 

Illustration. 

A  sum  of  money  is  bequeathed  towards  purchasing  a  country  residence  for 
A,  or  to  purchase  an  annuity  for  A,  or  to  purchase  a  commission  in  the  army 
for  A,  or  to  place  A  in  any  ])usiness.  A  chooses  to  receive  the  legacy  in  money. 
He  is  entitled  to  do  so. 

rirection  that  a       126.  Where  a  testator  absolutely  bequeaths  a  fund,  so  as  to 
ScntofaSofute  sevcr  it  from  his  own  estate,  but  directs  that  the  mode  of  enjoy- 


Direction  that 
funds  be  em- 
floycd  in  a  par- 
ticular manner 
following  an  ab- 
solute bequest  of 
the  same  to  or 
for  the  benefit  of 
any  person. 
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ment  of  it  by  the  legatee  shall  be  restricted  so  as  to  secure  a  I'cqupst  is  to  bo 
specified  benefit  for  the  legatee;  if  that  benefit  cannot  be  obtained  cure  a  specified 
for  the  legatee,  the  fund  belongs  to  him,  as  if   the  Will   had  fegatee/''  *^' 
contained  no  such  direction. 

Illustrations. 

(a)  A  bequeaths  the  residue  of  his  property  to  be  divided  equally  among  his 
daughters,  and  directs  that  the  shares  of  the  daughters  shall  be  settled  upon 
themselves  respectively  for  life,  and  be  paid  to  their  children  after  their  death. 
All  the  daughters  die  unmarried,  the  representatives  of  each  daughter  are 
entitled  to  her  share  of  the  residue. 

{b)  A  directs  his  trustees  to  raise  a  sum  of  money  for  his  daughter,  and  he 
then  directs  that  they  shall  invest  the  fund,  and  pay  the  income  arising  from 
it  to  her  during  her  life,  and  divide  the  principal  among  her  children  after  her 
death.  The  daughter  dies  mthout  having  ever  had  a  child.  Her  repre- 
sentatives are  entitled  to  the  fund. 

127.  Where  a  testator  does  not  absolutely  bequeath  a  fund,  so  Bequest  of  a  fund 
as  to  sever   it  from    his   own   estate,  but  gives  it  for   certain  Scfses.^some^o^^" 
purposes,  and  part  of  those  purposes  cannot  be  fulfilled,  the  fund,  JlSmied^^^^*^  ^^ 
or  so  much  of  it  as  has  not  been  exhausted  upon  the  objects 
contemplated  by  the  Will,  remains  a  part  of  the  estate  of  the 
testator. 

Illustrations, 

(a)  A  directs  that  his  trustees  shall  invest  a  sum  of  money  in  a  particular 
way,  and  shall  pay  the  interest  to  his  son  for  life,  and  at  his  death  shall  divide 
the  principal  among  his  children ;  the  son  dies  without  having  ever  had  a 
child.    The  fund,  after  the  son's  death,  belongs  to  the  estate  of  the  testator. 

(6)  A  bequeaths  the  residue  of  his  estate  to  be  divided  equally  among  his 
daughters,  with  a  direction  that  they  are  to  have  the  interest  only  during  their 
lives,  and  that  at  their  decease  the  fund  shall  go  to  their  children.  The 
daughters  have  no  children.    The  fund  belongs  to  the  estate  of  the  testator. 


Part  XVIII. 

Of  Bequests  to  an  Executor. 

128.  If  a  legacy  is  bequeathed  to  a  person  who  is  named  an  Legatee  named 
executor  of  the  Will,  he  shall  not  take  the  legacy  unless  he  proves  not  take  unless' 
the  Will  or  otherwise  manifests  an  intention  to  act  as  executor.      t\on  to7ct"a3^^" 

y„     ,      ,.  executor. 

Illustration. 

A  legacy  is  given  to  A,  who  is  named  an  executor.  A  orders  the  funeral 
according  to  the  directions  contained  in  the  Will,  and  dies  a  few  days  after  the 
testator,  without  having  proved  the  Will.  A  has  manifested  an  intention  to 
act  as  executor. 


Part  XIX. 

Of  Specific  Legacies, 

129.  Where  a  testator  bequeaths-  to  any  person  a  specified  part  specific  legacy 
of  bis  property,  which  is  distinguished  from  all  other  parts  of  his  ^^^^^^' 
property,  the  legacy  is  said  to  be  specific. 

Illustrations, 
{a)  A  bequeaths  to  B — 

"  The  diamond  ring  presented  to  him  by  C." 
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**  His  gold  chain." 

"  A  certain  bale  of  wool.** 

"  A  certain  piece  of  cloth.** 

"  All  his  household  goods,  which  shall  be  in  or  about  his  dwelling- 
house  in  M.  Street,  in  Calcutta,  at  the  time  of  his  death.** 

"  The  sum  of  1,000  rupees  in  a  certain  chest.'* 

"  The  debt  which  B  owes  him.** 

**  All  his  bills,  bonds,  and  securities  belonging  to  him  lying  in  his 
lodgings  in  Calcutta.*' 

**  All  his  furniture  in  his  house  in  Calcutta.** 

"All  his  goods  on  board  a  certain  ship  then  lying  in  the  River 
Hooghly.** 

"  2,000  rupees  which  he  has  in  the  hands  of  C.** 

"  The  money  due  to  him  on  the  bond  of  D.'* 

"  His  mortgage  on  the  Rampore  Factory.'* 

"  One-half  of  the  money  owing  to  him  on  his  mortgage  of  Rampore 
Factory.** 

**  1,000  rupees,  being  part  of  a  debt  due  to  him  from  C.** 

"  His  capital  stock  of  l,OOOZ.  in  East  India  Stock.*' 

"  His  promissory  notes  of  the  Government  of  India  for  10,000  rupees 
in  their  4  per  cent,  loan." 

**  All  such  sums  of  money  as  his  executors  may,  after  his  death,  receive 
in  respect  of  the  debt  due  to  him  from  the  insolvent  firm  of  D  and 
Company.*' 

**  All  the  wine  which  he  may  have  in  his  cellar  at  the  time  of  his  death,*' 

"  Such  of  his  horses  as  B  may  select.** 

**  All  his  shares  in  the  Bank  of  Bengal.** 

"  All  the  shares  in  the  Bank  of  Bengal  which  he  may  possess  at  the 
time  of  his  death.'* 

"  All  the  money  which  he  •has  in  the  5i  per  cent,  loan  of  the  Govern- 
ment of  India.'* 

"  All  the  Government  securities  he  shall  be  entitled  to  at  the  time  of 
his  decease.** 
Each  of  these  legacies  is  specific. 

{b)  A  having  Government  promissory  notes  for  10,000  rupees,  bequeaths  to 
his  executors  "  Government  promissory  notes  for  10,000  rupees  in  trust  to 
sell  *'  for  the  benefit  of  B. 
The  legacy  is  specific. 

(c)  A,  having  property  at  Benares,  and  also  in  other  places,  bequeaths  to  B 
all  his  property  at  Benares. 
The  legacy  is  specific. 
{d)  A  bequeaths  to  B — 

His  house  in  Calcutta. 
His  zamindari  of  Rampore. 
His  taluk  of  Ramnagar. 
His  lease  of  the  Indigo  factory  of  Sulkea, 

An  annuity  of  600  rupees  out  of  the  rents  of  his  zamindari  of  W. 
A  directs  his  zamindari  of  X  to  be  sold,  and  the  proceeds  to  be 
invested  for  the  benefit  of  B. 
Each  of  these  bequests  is  specific. 

(e)  A  by  his  will  charges  his  zamindari  of  Y  with  an  annuity  of  1 ,000  rupees 
to  C  during  his  life,  and  subject  to  this  charge  he  bequeaths  the  zamindari  to 
D.     Each  of  these  bequests  is  specific. 

(/)  A  bequeaths  a  sum  of  money  to  buy  a  house  in  Calcutta  for  B. 
To  buy  an  estate  in  Zillah  Fureedpore  for  B. 
To  buy  a  diamond  ring  for  B. 
To  buy  a  horse  for  B. 

To  be  invested  in  shares  in  the  Bank  of  Bengal  for  B. 
To  be  invested  in  Government  securities  for  B. 
A  bequeaths  to  B — 
"  A  diamond  ring.*' 
"  A  horse." 
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"  10,000  rupees  worth  of  Government  securities/' 
"  An  annuity  of  500  rupees." 
"  2,000  rupees,  to  be  paid  in  cash." 

"  So  much  money  as  will  produce  5,000  rupees  4  per  cent.  Government 
securities." 
These  bequests  are  not  specific. 

(g)  A,  having  property  in  England  and  property  in  India,  bequeaths  a  legacy 
to  B,  and  directs  that  it  shall  be  paid  out  of  the  property  which  he  may  leave 
in  India.     He  also  bequeaths  a  legacy  to  C,  and  directs  that  it  shall  be  paid 
out  of  the  property  which  he  may  leave  in  England. 
No  one  of  these  legacies  is  specific. 

130.  Where  a  sum  certain  is  bequeathed,  the  legacy  is  not  Bequest  of  a  sum 
specific  merely  because  the  stocks,  funds,  or  securities  in  which  it  stocks^&c.fin  ® 
is  invested  are  described  in  the  Will.  veSar?dS.* 

scribed. 
Illustration. 
A  bequeaths  to  B — 

*'  10,000  rupees  of  his  funded  property." 

"  10,000  rupees  of  his  property  now  invested  in  shares  of  the  East 

Indian  Railway  Company." 
"  10,000  rupees  at  present  secured  by  mortgage  of  Rampore  Factory." 
No  one  of  these  legacies  is  specific. 

131.  Where  a  bequest  is  made  in  general  terms  of  a  certain  Bequest  of  stock 
amount  of  any  kind  of  stock,  the  legacy  is  not  specific  merely  torTad^^t  the^ 
because  the  testator  was  at  the  date  of  his  Will  possessed  of  stock  date  of  his  wm 

,  -  ■*■  __       3J1  GQuSfi  or 

of  the  specified  kmd  to  an  equal  or  greater  amount  than  the  greater  amount 

,   f  ,^      ^  of  stock  of  the 

amount  bequeathed.  same  kind. 

Illustration. 

A  bequeaths  to  B  5,000  rupees  5  per  cent.  Government  securities.     A  had 
at  the  date  of  the  Will  5  per  cent.  Government  securities  for  5,000  rupees. 

The  legacy  is  not  specific. 

132.  A  money  legacy  is  not  specific  merely  because  the  Will  Bequest  of  money 
directs  its  payment  to  be  postponed  until  some  part  of  the  property  b?paid  untu°*  ^'^ 
of  the  testator  shall  have  been  reduced  to   a   certain  form,  or  tKeS^^s 
remitted  to  a  certain  place.  property  shaii 

^  have  been  dis- 

Illustration.  Posed  of  in  a  cer- 

tain way. 

A  bequeaths  to  B  10,000  rupees,  and  directs  that  this  legacy  shall  be  paid 
as  soon  as  A's  property  in  India  shall  be  realized  in  England. 
The  legacy  is  not  specific. 

133.  Where  a  Will  contains  a  bequest  of  the  residue  of  the  Whenenume. 
testator's  property  along  with  an  enumeration  of  some  items  of  not^tolbe  dieS 
property  not  previously  bequeathed,  the  articles  enumerated  shall  bequea^led.^^"^ 
not  be  deemed  to  be  specifically  bequeathed. 

134.  Where  property  is  specifically  bequeathed  to  two  or  more  Retention  in 
persons  in  succession,  it  shall  be  retained  in  the  form  in  which  the  behest  t?Tev?. 
testator  left  it,  although  it  may  be  of  such  a  nature  that  its  value  sucSoS!"' 
is  continually  decreasing. 

Illustrations, 
{a)  A  having  a  lease  of  a  house  for  a  term  of  years,  15  of  which  were 
unexpired  at  the  time  of  his  death,  has  bequeathed  the  lease  to  B  for  his  life, 
and  after  B's  death  to  C.     B  is  to  enjoy  the  property  as  A  left  it,  although,  if 
B  lives  for  15  years,  C  can  take  nothing  under  the  bequest. 
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queathed  to  two 
or  more  persoud 
in  succession. 


(h)  A,  having  an  annuity  during  the  life  of  B,  bequeaths  it  to  C  for  his  life, 
and  after  C's  death  to  D.  C  is  to  enjoy  the  annuity  as  A  left  it,  although,  if 
B  dies  before  D,  D  can  take  nothing  under  the  bequest. 

m*nt*?f^^S^s  ^^^*  ^^^^^^<^  property  comprised  in  a  bequest  to  two  or  more 
of  property  be-  persons  in  succession  is  not  specifically  bequeathed,  it  shall  in  the 
absence  of  any  direction  to  the  contrary  be  sold,  and  the  proceeds 
of  the  sale  shall  be  invested  in  such  securities  as  the  High  Court 
May>  by  any  general  rule  to  be  made  from  time  to  time,  authorize 
or  direct,  and  the  fund  thus  constituted  shall  be  enjoyed  by  the 
successive  legatees  according  to  the  terms  of  the  Will. 

Illustration. 
A,  having  a  lease  for  a  term  of  years,  bequeaths  "  all  his  property  "  to  B  for 
life,  and  after  B*8  death  to  C.  The  lease  must  be  sold,  and  the  proceeds 
invested  as  stated  in  the  text,  and  the  annual  income  arising  from  the  fund  is 
to  be  paid  to  B  for  life.  At  B's  death  the  capital  of  the  fund  is  to  be  paid 
toC. 

Where  there  is  a       136.  If  there  be  a  deficiency  of  assets  to  pay  legacies,  a  specific 
sets^to^'ay'ie^.    Icgacy  is  not  liable  to  abate  with  the  general  legacies. 

cies,  specific 
legacy  not  liable 

to  abate  with  

general  legacies. 

Part  XX. 

Of  Demonstrative  Legacies. 

137.  Where  a  testator  bequeaths  a  certain  sum  of  money  or  a 
certain  quantity  of  any  other  commodity,  and  refers  to  a  particular 
fund  or  stock  so  as  to  constitute  the  same  the  primary  fund  or 
stock  out  of  which  payment  is  to  be  made,  the  legacy  is  said  to  be 
demonstrative. 

Explanation. — The  distinction  between  a  specific  legacy  and  a 
demonstrative  legacy  consists  in  this,  that  where  specified  property 
is  given  to  the  legatee,  the  legacy  is  specific ;  where  the  legacy  is 
directed  to  be  paid  out  of  specified  property,  it  is  demonstrative. 

Illustrations. 
(a)  A  bequeaths  to  B  1,000  rupees,  being  part  of  a  debt  due  to  him  from  W. 
He  also  bequeaths  to  C  1,000  rupees  to  be  paid  out  of  the  debt  due  to  him 
from  W.    The  legacy  to  B  is  specific ;  the  legacy  to  C  is  demonstrative. 
(fi)  A  bequeaths  to  B  ten  bushels  of  the  com  which  shall  grow  in  his  field 
of  "  Greenacre." 
"  80  chests  of  the  indigo  which  sl^all  be  made  at  his  factory  of  Rampore." 
"  10,000  rupees  out  of  his  6  per  cent,  promissory  notes  of  the  Govern- 
ment of  India." 
An  annuity  of  500  rupees  "from  his  funded  property." 
"  1 ,000  rupees  out  of  the  sum  of  2,000  rupees  due  to  him  by  C." 
A  bequeaths  to  B  an  annuity,  and  directs  it  to  be  paid  out  of  the  rents 

arising  from  his  taluk  of  Ramnagar. 
A  bequeaths  to  B  "  10,000  rupees  out  of  his  estate  at  Ramnagar,"  or 

charges  it  on  his  estate  at  Ramnagar. 
"  10,000  rupees,  being  his  share  of  the  capital  embarked  in  a  certain 
business." 
Each  of  these  bequests  is  demonstrative. 


Demonstrative 
legacy  defined. 


138.  Where  a  portion  of  a  fund  is  specifically  bequeathed  and 
a  legacy  is  directed  to  be  paid  out  of  the  same  fund,  the  portion 


Order  of  pay* 
mcnt  whon 
I«jgacy  is  dircct- 

of  af^lt'li*^^*  specifically  bequeathed  shall  first  be  paid  to  the  legatee,  and  the 
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demonstrative  legacy  shall  be  paid  out  of  the  residue  of  the  fund,  ^f^J^j^g^/ 
and  so  far  as  the  residue  shall  be  deficient,  out  of  the  general 
assets  of  the  testator. 

Illustration, 

A  bequeaths  to  B  1,000  rupees,  being  part  of  a  debt  due  to  him  from  W. 
He  also  bequeaths  to  C  1,000  rupees,  to  be  paid  out  of  the  debt  due  to  him 
from  W.  The  debt  due  to  A  from  W  is  only  1,500  rupees.  Of  these  1,500 
rupees,  1,000  rupees  belong  to  B,  and  500  rupees  are  to  be  paid  to  C.  C  is 
alsa  to  receive  500  rupees  out  of  the  general  assets  of  the  testator. 


Part  XXI. 

Of  Ademption  of  Legacies. 

139.  If  anything  which  has  been  specifically  bequeathed  does  Ademption  ex- 
not  belong  to  the  testator  at  the  time  of  his  death,  or  has  been 
converted  into  property  of  a  different  kind,  the  legacy  is  adeemed  ; 
that  is,  it  cannot  take  effect  by  reason  of  the  subject-matter  having 
been  withdrawn  from  the  operation  of  the  Will. 

Illustrations. 
(a)  A  bequeaths  to  B — 

"  The  diamond  ring  presented  to  him  by  C." 

"  His  gold  chain." 

"  A  certain  bale  of  wool." 

"  A  certain  piece  of  cloth." 

*'  All  his  household  goods  which  shall  be  in  or  about  his  dwelling-house 
in  M.  Street  in  Calcutta  at  the  time  of  his  death." 
A,  in  his  lifetime. 

Sells  or  gives  away  the  ring. 

Converts  the  chain  into  a  cup. 

C'onverts  the  wool  into  cloth. 

Makes  the  cloth  into  a  garment. 

Takes  another  house,  into  which  he  removes  all  his  goods. 
Each  of  these  legacies  is  adeemed. 

{b)  A  bequeaths  to  B — 

"  The  sum  of  1,000  rupees  in  a  certain  chest." 

"  All  the  horses  in  his  stable." 
At  the  death  of  A  no  monej  is  found  in  the  chest,  and  no  horses  in  the 
stable. 
The  legacies  are  adeemed. 

(c)  A  bequeaths  to  B  certain  bales  of  goods.    A  takes  the  goods  with  him 
on  a  voyage.    The  ship  and  goods  are  lost  at  C,  and  A  is  drowned. 
The  legacy  is  adeemed. 

MO.  A  demonstrative  legacy  is  not  adeemed  by  reason  that  Jf'3;SnstSve 
the  property  on  which  it  is  charged  by  the  Will  does  not  exist  at  legacy. 
the  time  of  the  death  of  the  testator,  or  has  been  converted  into 
property  of  a  different  kind  ;  but  it  shall  in  such  case  be  paid  out 
of  the  general  assets  of  the  testator. 

141.  Where  the  thing  specifically  bequeathed  is  the  right  to  ^p^S^bequLt 
receive  somethino:  of  value  from  a  third  party,  and  the  testator  of  right  to  receive 

.  .°ii  -1  J  something  from 

himseir  receives  it,  the  bequest  is  adeemea.  a  third  party. 
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Ademption  pro 
tanto  by  testa- 
tor's receipt  of 
part  of  entire 
thing  specifically 
bequeathed. 


Ademption  pro 
tanto  by  testa- 
tor's receipt  of 
portion  of  an  en- 
tire fund  of 
■which  a  portion 
has  been  specifi- 
cally bequeathed. 


Order  of  payment 
where  a  portion 
of  a  fund  is  spe- 
cifically be- 
queathed to  one 
legatee,  and  a 
legacy  charged 
on  the  same  fund 
to  another,  and 
the  testator  hav- 
ing received  a 
portion  of  that 
fund,  the  re- 
mainder is  insuf- 
ficient to  pay 
both  legacies. 


Ademption 
where  stock,  spe- 
cifically be- 
queathed does 
not  exist  at 
testator's  death. 


Illustrations. 
(a)  A  bequeaths  to  B — 

"  The  debt  which  C  owes  him." 
"  2,000  rupees  which  he  has  in  the  hands  of  D." 
"  The  money  due  to  him  on  the  bond  of  E." 
"  His  mortgage  on  the  Rampore  Factory." 
All  these  debts  are  extinguished  in  A's  lifetime,  some  with  and  some  without 
his  consent. 
All  the  legacies  are  adeemed. 
(5)  A  bequeaths  to  B — 

"  His  interest  in  certain  policies  of  life  assurance." 
A  in  his  lifetime  receives  the  amount  of  the  policies.    The  legacy  is  adeemed. 

142.  The  receipt  by  the  testator  of  a  part  of  an  entire  thing 
specifically  bequeathed  shall  operate  as  an  ademption  of  the  legacy 
to  the  extent  of  the  sum  so  received. 

Illustration, 
A  bequeaths  to  B  "the  debt  due  to  him  by  C."    The  debt  amounts  to 
10,000  rupees.     C  pays  to  A  5,000  rupees,  the  one-half  of  the  debt.     The 
legacy  is  revoked  by  ademption,  so  far  as  regards  the  5,000  rupees  received 
by  A. 

143.  If  a  portion  of  an  entire  fund  or  stock  be  specifically 
bequeathed,  the  receipt  by  the  testator  of  a  portion  of  the  fund  or 
stock  shall  operate  as  an  ademption  only  to  the  extent  of  the 
amount  so  received ;  and  the  residue  of  the  fund  or  stock  shall  be 
applicable  to  the  discharge  of  the  specific  legacy. 

Illustration. 
A  bequeaths  to  B  one-half  of  the  sum  of  10,000  rupees  due  to  him  from  W. 
A  in  his  lifetime  receives  6,000  rupees,  part  of  the  10,000  rupees.    The  4,000 
rupees  which  are  due  from  W  to  A  at  the  time  of  his  death  belong  to  B  under 
the  specific  bequest. 

144.  "Where  a  portion  of  a  fund  is  specifically  bequeathed  to 
one  legatee,  and  a  legacy  charged  on  the  same  fund  is  bequeathed 
to  another  legatee ;  if  the  testator  receives  a  portion  of  that  fund, 
and  the  remainder  of  the  fund  is  insufficient  to  pay  both  the 
specific  and  the  demonstrative  legacy,  the  specific  legacy  shall  be 
paid  first,  and  the  residue  (if  any)  of  the  fund  shall  be  applied,  so 
far  as  it  will  extend,  in  payment  of  the  demonstrative  legacy,  and 
the  rest  of  the  demonstrative  legacy  shall  be  paid  out  of  the 
general  assets  of  the  testator. 

Illustration. 
A  bequeaths  to  B  1,000  rupees,  part  of  the  debt  of  2,000  rupees  due  to  him 
from  W.  He  also  bequeaths  to  C  1,000  rupees  to  be  paid  out  of  the  debt  due 
to  him  from  W.  A  afterwards  receives  500  rupees,  part  of  that  debt,  and  dies 
leaving  only  1,500  rupees  due  to  him  from  W.  Of  these  1,600  rupees,  1,000 
rupees  belong  to  B,  and  500  rupees  are  to  be  paid  to  C.  C  is  also  to  receive 
500  rupees  out  of  the  general  assets  of  the  testator. 

145.  Where  stock  which  has  been  specifically  bequeathed  does 
not  exist  at  the  testator's  death  the  legacy  is  adeemed. 

Illustration. 
A  bequeaths  to  B — 

"  His  capital  stock  of  1,000Z.  in  East  India  Stock." 
"  His  promissory  notes  of  the  Government  of  India  for  10,000  rupees  in 
their  4  per  cent,  loan." 
A  sells  the  stock  and  the  notes. 
The  legacies  are  adeemed. 
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146.  Where  stock  which  has  been  specifically  bequeathed  does  Ademption^jjro 
only  in  part  exist  at  the  testator's  death,  the  legacy  is  adeemed  so  stock,  specifically 
far  as  regards  that  part  of  the  stock  which  has  ceased  to  exist.        Ssln^part 

only  at  testator's 
Illustration.  death. 

A  bequeaths  to  B — 

"  His  10,000  rupees  in  the  5|  per  cent,  loan  of  the  Government  of  India." 
A  sells  one-half  of  his  10,000  rupees  in  the  loan  in  question. 
One-half  of  the  legacy  is  adeemed. 

147.  A  specific  bequest  of  goods  under  a  description  connecting  Non-ademption 
them  with  a  certain  place,  is  not  adeemed  by  reason  that  they  quSofgo^ds 
have  been  removed  from  such  place  from  any  temporary  cause,  or  nected  witfa\°°^" 
by  fraud,  or  without  the  knowledoje  or  sanction  of  the  testator.       certain  place  by 

•f  '  o  reason  of  re- 

Illustrations. 

A  bequeaths  to  B  "  all  his  household  goods  which  shall  be  in  or  about  his 
dweUing-house  in  Calcutta  at  the  time  of  his  death.'*  The  goods  are  removed 
from  the  house  to  save  them  from  fire.     A  dies  before  they  are  brought  back.  - 

A  bequeaths  to  B  "  aU  his  household  goods  which  shall  be  in  or  about  his 
dweUing-house  in  Calcutta  at  the  time  of  his  death."  During  A's  absence  upon 
a  journey  the  whole  of  the  goods  are  removed  from  the  house.  A  dies  without 
having  sanctioned  their  removal. 

Neither  of  these  legacies  is  adeemed. 

148.  The  removal  of  the  thing  bequeathed  from  the  place  in  when  removal  of 
which  it  is  stated  in  the  Will  to  be  situated  does  not  constitute  an  doS'not^cwS^** 
ademption  where  the  place  is  only  referred  to  in  order  to  complete  *^*®  ademption. 
the  description  of  what  the  testator  meant  to  bequeath. 

Illustrations. 

A  bequeaths  to  B  aU  the  bills,  bonds,  and  other  securities  for  money  belong- 
ing to  him  then  lying  in  his  lodgings  in  Calcutta.  At  the  time  of  his  death 
these  effects  had  been  removed  fron^  his  lodgings  in  Calcutta. 

A  bequeaths  to  B  all  his  furniture  then  in  his  house  in  Calcutta.  Tlie 
testator  has  a  house  at  Calcutta  and  another  at  Chin  surah,  in  which  he  lives 
alternately,  being  possessed  of  one  set  of  furniture  only,  which  he  removes  with 
himself  to  each  house.  At  the  time  of  his  death  the  furniture  is  in  the  house 
at  Chinsurah. 

A  bequeaths  to  B  all  his  goods  on  board  a  certain  ship  then  lying  in  the 
river  Hooghly.  The  goods  are  removed  by  A's  directions  to  a  warehouse,  in 
which  they  remain  at  the  time  of  A's  death. 

No  one  of  these  legacies  is  revoked  by  ademption. 

149.  Where  the  thing  bequeathed  is  not  the  right  to  receive  when  the  thing 
something  of  value  from  a  third  person,  but  the  money  or  other  vXaWetobI* 
commodity  which  shall  be  received  from  the  third  person  by  the  [estltOTfroS 
testator  himself  or  by  his  representatives,  the  receipt  of  such  sum  and  the^tSta^or 
of  money  or  other  commodity  by  the  testator  shall  not  constitute  Mmseif,  or  his 
an  ademption ;  but  if  he  mixes  it  up  with  the  general  mass  of  his  llcSxeait.  ^^^' 
property  the  legacy  is  adeemed. 

Illustration. 

A  bequeaths  to  B  whatever  sum  may  be  received  from  his  claim  on  C.  A 
receives  the  whole  of  his  claim  on  C,  and  sets  it  apart  from  the  general  mass  of 
his  property. 

The  legacy  is  not  adeemed. 

150.  Where  a  thing  specifically  bequeathed  undergoes  a  change  change  by  opera- 
between  the  date  of  the  Will  and  the  testator's  death,  and  the  subject oTIpecific 
change  takes  place  by  operation  of  law,  or  in  the  course  of  execu-  S of  wuund 

testator's  death. 
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tion  of  the  provisions  of  any  legal  instrument  under  which  the 
thing  bequeathed  was  held,  the  legacy  is  not  adeemed  by  reason 
of  such  change. 

Illustrations. 

A  bequeaths  to  B  "  all  the  money  which  he  has  in  the  5^  per  cent,  loan  of 
the  Government  of  India." 

The  securities  for  the  5^  per  cent,  loan  aie  converted  during  A*s  lifetime 
into  5  per  cent  stock. 

A  bequeaths  to  B  the  sum  of  2,000/.  invested  in  Consols  in  the  names-  of 
trustees  for  A. 

The  sum  of  2,000Z.  is  transferred  by  the  trustees  into  A's  own  name. 

A  bequeaths  to  B  the  sum  of  10,000  rupees  in  promissory  notes  of  the 
Government  of  India,  which  he  has  power,  under  his  marriage  settlement, 
to  dispose  of  by  Will.  Afterwards,  in  A's  hfetirae,  the  fund  is  converted  into 
Consols  by  virtue  of  an  authority  contained  in  the  settlement. 

No  one  of  these  legacies  has  been  adeemed. 

151.  Where  a  thing  specifically  bequeathed  undergoes  a  change 
between  the  date  of  the  Will  and  the  testator's  death,  and  the 
change  takes  place  without  the  knowledge  or  sanction  of  the 
testator,  the  legacy  is  not  adeemed. 

Illustration. 

A  bequeaths  to  B  "all  his  3  per  cent.  Consols."  The  Consols  are, 
without  A's  knowledge,  sold  by  his  agent,  and  the  proceeds  converted  into 
East  India  Stock.    This  legacy  is  not  adeemed. 

b^L^dStT  152.  Where  stock  which  has  been  specifically  bequeathed  is 
to  a  third  party    Jgut  to  a  third  party  on  condition  that  it  shall  be  replaced,  and  it 

on  condition  that  ,  ,_  Tiii  •  i  i 

it  shall  be  re-       IS  replaced  accordingly,  the  legacy  is  not  adeemed. 

stock  specifically  153,  Where  stock  Specifically  bequeathed  is  sold,  and  an  equal 
but  re^piaxje'dlmd  quantity  of  the  same  stock  is  afterwards  purchased  and  belongs  to 
teitatoV"at  to^*^  the  tcstator  at  his  death,  the  legacy Js  not  adeemed. 

death. 


Change  of  sub- 
ject without  tes- 
tator's know- 
ledge. 


Non-liability  of 
executor  to  exo- 
nerate specific 
legatees. 


Part  XXII. 
Of  the  Payment  of  Liabilities  in  respect  of  the  Subject  of  a  Bequest, 

154.  Where  property  specifically  bequeathed  is  subject  at  the 
death  of  the  testator  to  any  pledge,  lien,  or  incumbrance,  created 
by  the  testator  himself  or  by  any  person  under  whom  he  claims ; 
then,  unless  a  contrary  intention  appears  by  the  Will,  the  legatee, 
if  he  accepts  the  bequest,  shall  accept  it  subject  to  such  pledge  or 
incumbrance,  and  shall  (as  between  himself  and  the  testator's 
estate)  be  liable  to  make  good  the  amount  of  such  pledge  or 
incumbrance.  A  contrary  intention  shall  not  be  inferred  from 
any  direction  which  the  Will  may  contain  for  the  payment  of  the 
testator's  debts  generally. 

Explanation. — A  periodical  payment  in  the  nature  of  land- 
revenue  or  in  the  nature  of  rent  is  not  such  an  incumbrance  as  is 
contemplated  by  this  Section. 

Illustrations. 

(a)  A  bequeaths  to  B  the  diamond  ring  given  him  by  C.  At  A's  death  the 
ring  is  held  in  pawn  by  D,  to  whom  it  has  been  pledged  by  A.     It  is  the  duty 
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of  A's  executors,  if  the  state  of  the  testator's  assets  will  allow  them,  to  allow  B 
to  redeem  the  ring. 

(b)  A  bequeaths  to  B  a  zamindari,  which  at  A's  death  is  subject  to  a  mort- 
gage for  10,000  rupees,  and  the  whole  of  the  principal  sum,  together  with 
interest  to  the  amount  of  1,000  rupees,  is  due  at  A's  death.  B,  if  he  accepts 
the  bequest,  accepts  it  subject  to  this  charge,  and  is  liable,  as  between  himself 
and  A's  estate,  to  pay  the  sum  of  11,000  rupees  thus  due. 

155.  Where  anythlnoj  is  to  be  done  to  complete  the  testator's  po™?^^*^^?  o'  ^ 

.  ,  11*         1  1      1     '     •  11  1  n     1       testator  s  title  to 

title  to  the  thing  bequeathea,  it  is  to  be  done  at  the  cost  of  the  things  bequeath- 

..,),,  ed  to  be  at  cost 

testator  s  estate.  of  his  estate. 

Illustrations. 

(a)  A  having  contracted  in  general  terms  for  the  purchase  of  a  piece  of  land 
at  a  certain  price,  bequeaths  it  to  B,  and  dies  before  he  has  paid  the  purchase- 
money.    The  purchase-money  must  be  made  good  out  of  A's  assets. 

(Z>)  A  having  contracted  for  the  purchase  of  a  piece  of  land  for  a  certain  sum 
of  money,  one-half  of  which  is  to  be  paid  do\\Ti,  and  the  other  half  secured  by 
mortgage  of  the  land,  bequeaths  it  to  B,  and  dies  before  he  has  paid  or  secured 
any  part  of  the  purchase-money.  One-half  of  the  purchase-money  must  be 
paid  out  of  A's  assets. 

156.  Where  there  is  a  bequest  of  any  interest  in  Immoveable  Exoneration  of 
property,  in  respect  of  which  payment   in   the  nature  of  land  L^^propS^^for 
revenue,  or  in  the  nature  of  rent,  has  to  be  made  periodically,  the  venue  ir^rent  is 
estate  of  the  testator  shall  (as  between  such  estate  and  the  legatee)  Pgabie  periodi- 
make  good  such  payments  or  a  proportion  of  them  up  to  the  day 

of  his  death. 

Illustration. 
A  bequeaths  to  B  a  house,  in  respect  of  which  365  rupees  are  payable 
annually  by  way  of  rent.     A  pays  his  rent  at  the  usual  time,  and  dies  25  days 
after.    A's  estate  shall  make  good  25  rupees  in  respect  of  the  rent. 

357.  In  the  absence  of  any  direction  in  the  Will,  where  there  Exoneration  of 
is  a  specific  bequest  of  stock  in  a  joint  stock  company,  if  any  call  XcSa^Jofnif 
or  other  payment  is  due  from  the  testator  at  the  time  of  his  death  stock  company. 
in  respect  of  such  stock,  such  call  or  payment  shall,  as  between 
the  testator's  estate  and  the  legatee,  be  borne  by  such  estate  ;  but 
if  any  call   or  other  payment  shall,  after  the   testator's  death, 
become  due  in  respect  of  such  stock,  the  same  shall,  as  between 
the  testator's  estate  and  the  legatee,  be  borne  by  the  legatee  if  he 
accept  the  bequest. 

Illustrations.  • 

(«)  A  bequeathed  to  B  his  shares  in  a  certain  railway.  At  A's  death  there 
was  due  from  him  the  sum  of  51.  in  respect  of  each  share,  being  the  amount  of 
a  call  which  had  been  duly  made,  and  the  sum  of  5s.  in  respect  of  each  share, 
being  the  amount  of  interest  which  had  accrued  due  in  respect  of  the  call. 
These  payments  must  be  borne  by  A's  estate. 

(J)  A  has  agreed  to  take  50  shares  in  an  intended  joint  stock  company, 
and  has  contracted  to  pay  up  51.  in  respect  of  each  share,  which  sum  must  be 
paid  before  his  title  to  the  shares  can  be  completed.  A  bequeaths  these  shares 
to  B.  The  estate  of  A  must  make  good  the  payments  which  were  necessary  to 
complete  A's  title. 

(c)  A  bequeaths  to  B  his  shares  in  a  certain  railway.  B  accepts  the  legacy. 
After  A's  death  a  call  is  made  in  respect  of  the  shares.     B  must  pay  the  call. 

(d)  A  bequeaths  to  B  his  shares  in  a  joint  stock  company.  B  accepts  the 
bequest.  Afterwards  the  affairs  of  the  company  are  wound  up,  and  each 
shareholder  is  called  upon  fgr  contribution.  The  amount  of  the  contribution 
must  be  borne  by  the  legatee. 
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(e)  A  is  the  owner  of  ten  shares  in  a  Railway  Company.  At  a  meetinpr  held 
during  his  Ufetime,  a  call  is  made  of  3/.  per  share,  payable  by  three  instal- 
ments. A  bequeaths  his  shares  to  B,  and  dies  between  the  day  fixed  for  the 
payment  of  the  first  and  the  day  fixed  for  the  payment  of  the  second  instalment, 
and  without  having  paid  the  first  instalment.  A's  estate  must  pay  the 
first  instalment,  and  B,  if  he  accepts  the  legacy,  must  pay  the  remaining 
instalments. 


Bequest  of  thing 
described  in 
general  terms. 


Part  XXIII. 
Of  Bequests  of  Things  described  in  general  Terms, 
If  there  be  a  bequest  of  something  described  in  general 


what 


may 


158. 

terms,  the  executor  must  purchase  for   the    legatee 
reasonably  be  considered  to  answer  the  description. 

Illustrations. 

(o)  A  bequeaths  to  C  a  pair  of  carriage  horses,  or  a  diamond  ring.  The 
executor  must  provide  the  legatee  with  such  articles,  if  the  state  of  the  assets 
will  allow  it. 

{b)  A  bequeaths  to  B  "  his  pair  of  carriage  horses, 
horses  at  the  time  of  his  death.    The  legacy  fails. 


A  had  no  carriage 


Bequest  of  the 
interest  or  pro- 
duce of  a  fund. 


Part  XXIV. 


Of  Bequests  of  the  Interest  or  Produce  of  a  Fund. 

159.  "Where  the  interest  or  produce  of  a  fund  is  bequeathed  to 
any  person,  and  the  Will  aflfords  no  indication  of  an  intention 
that  the  enjoyment  of  the  bequest  should  be  of  limited  duration, 
the  principal  as  well  as  the  interest  shall  belong  to  the  legatee. 

Illustrations. 


(a)  A  bequeaths  to  B  the  interest  of  his 
Government  of  India.  There  is  no  other 
securities.  B  is  entitled  to  A's  6  per  cent, 
of  India. 

{b)  A  bequeaths  the  interest  of  his  b\ 
Government  of  India  to  B  for  his  life,  and 
to  the  interest  of  the  notes  during  his  life, 
B's  death. 

(c)  A  bequeaths  to  B  the  rents  of  his  lands  at  X.     B  is  entitled  to  the 
lands. 


5  per  cent,  promissory  notes  of  the 

clause  in  the  Will  affecting  those 

promissory  notes  of  the  Government 

per  cent,  promissory  notes  of  the 
after  his  death  to  C.  B  is  entitled 
and  C  is  entitled  to  the  notes  upon 


Annuity  created 
by  Wi 


ty  c 

Uis 


160. 


Part  XXV. 

Of  Bequests  of  Annuities. 
Where   an  annuity  is  created   by  Will,  the  legatee  is 


a&e  for  iffrJniy,  entitled  to  receive  it  for  his  life  only,  unless  a  contrary  intention 

SSionap^  appears  by  the  Will.     And  this  rule  shall  not  be  varied  by  the 

bythewm.        circumstance  that  the  annuity  is  directed  to  be  paid  out  of  the 

property  generally,  or  that  a  sum  of  money  is  bequeathed  to  be 

invested  in  the  purchase  of  it. 

Illustrations. 
(a)  A  bequeaths  to  B  500  rupees  a  year.     B  is  entitled  during  his  life  to 
receive  the  annual  sum  of  500  rupees. 
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(b)  A  bequeaths  to  B  the  sum  of  500  rupees  monthly.  B  is  entitled  during 
his  life  to  receive  the  sum  of  500  rupees  every  month. 

(c)  A  bequeaths  an  annuity  of  500  rupees  to  B  for  life,  and  on  B's  death 
to  C.  B  is  entitled  to  an  annuity  of  500  rupees  during  his  life.  C,  if  he 
survives  B,  is  entitled  to  an  annuity  of  500  rupees  from  B's  death  until  his 

own  death,  , 

161.  Where  the  Will  directs  that  an  annuity  shall  be  provided  Period  of  vesting 
for  any  person  out  of  the  proceeds  of  property,  or  out  of  property  ^cts^tiiat  an^" 
generally,  or  where  money  is  bequeathed  to  be  invested  in  the  vSJSSiYut  of  the 
purchase  of  an  annuity  for  any  person,  on  the  testator's  death  the  proceeds  of  pro- 

1  .      .  J    •         1        ^  11-  •  J 1     T       i    1  •     Pcrty,  or  out  of 

legacy  vests  in  interest  m  the  legatee,  and  he  is  entitled  at  his  property  gene- 
option  to  have  an  annuity  purchased  for  him,  or  to  receive  the  moiTeyybe-^^ 
money  appropriated  for  that  purpose  by  the  Will.  ?nvestecfin  the 

Illustrations.  annuity.^ '^ 

(a)  A  by  his  Will  directs  that  his  executors  shall  out  of  his  property  pur- 
chase an  annuity  of  1,000  rupees  for  B.  B  is  entitled  at  his  option  to  have  an 
annuity  of  1,000  rupees  for  his  life  purchased  for  him,  or  to  receive  such  a  sum 
as  will  be  sufficient  for  the  purchase  of  such  an  annuity. 

(b)  A  bequeaths  a  fund  to  B  for  his  life,  and  directs  that  after  B's  death  it 
shall  be  laid  out  in  the  purchase  of  an  annuity  for  C.  B  and  C  survive  the 
testator.  C  dies  in  B's  lifetime.  On  B's  death  the  fund  belongs  to  the 
representative  of  C. 

162.  Where  an  annuity  is  bequeathed,  but  the  assets  of  the  Abatement  of 
testator  are  not  sufficient  to  pay  all  the  legacies  given  by  the  *"^^^^y- 
Will,  the  annuity  shall  abate  in  the  same  proportion  as  the  other 
pecuniary  legacies  given  by  the  Will. 

163.  Where  there  is  a  gift  of  an  annuity  and  a  residuary  gift,  ^f^%^^4\Tn.^^* 
the  whole  of  the  annuity  is  to  be  satisfied  before  any  part  of  the  nuity,  and  a  re- 
residue  is  paid  to  the  residuary  legatee,   and,  if  necessary,  the  whoiTofThe  an^ 
capital  of  the  testator's  estate  shall  be  applied  for  that  purpose.       JatMeS.^^  ^^^^ 


Part  XXVI. 
Of  Legacies  to  Creditors  and  Portioners, 

164.  Where  a  debtor  bequeaths  a  legacy  to  his  creditor,  and  it  Creditor  pw»?a 
does  not  appear  from  the  Will  that  the  legacy  is  meant  as  a  satis-  legacy  as  Veil  S 
faction  of  the  debt,  the  creditor  shall  be  entitled  to  the  legacy  as  ^^^** 

well  as  to  the  amount  of  the  debt. 

165.  Where  a  parent,  who  is  under  obligation  by  contract  to  Gmnvrimd 
provide  a  portion  for   a    child,   fails  to   do   so,    and   afterwards  i"|^y'^ Veil  a^ 
bequeaths  a  legacy  to  the  child,  and  does  not  intimate  by  his  Will  po^^io"- 
that  the  legacy  is  meant  as  a  satisfaction  of  the  portion,  the  child 

shall  be  entitled  to  receive  the  legacy  as  well  as  the  portion. 

Illustration, 
A,  by  articles  entered  into  in  contemplation  of  his  marriage  with  B,  cove- 
nanted that  he  would  pay  to  each  of  the  daughters  of  the  intended  marriage  a 
portion  of  20,000  rupees  on  her  marriage.  This  covenant  having  been  broken, 
A  bequeaths  20,000  rupees  to  each  of  the  married  daughters  of  himself  and  B. 
The  legatees  are  entitled  to  the  benefit  of  this  bequest  in  addition  to  their 
portions. 

L— 301.  D 
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No  ademption  166.  No  bequest  shall  be  wholly  or  partially  adeemed  by  a 
provlsSfo?  subsequent  provision  made  by  settlement  or  otherwise  for  the 
legatee.  legatee. 

Illustrations. 

(a)  A  bequeaths  20,000  rupees  to  his  son  B.  He  afterwards  gives  to  B  the 
sum  of  20,000  rupees.    The  legacy  is  not  thereby  adeemed. 

(b)  A  bequeaths  40,000  rupees  to  B,  his  orphan  niece,  whom  he  had  brought 
up  from  her  infancy.  Afterwards,  on  the  occasion  of  B's  marriage,  A  settles 
upon  her  the  sum  of  30,000  rupees.    The  legacy  is  not  thereby  diminished. 


Part  XXVII. 

Of  Election. 


Circumstances         167,  Where  a  man,  by  his  Will,  professes  to  dispose  of  some- 
takes  place,        thing  which  he  has  no  right  to  dispose  of,  the  person  to  whom  the 
thing  belongs  shall  elect  either  to  confirm  such  disposition  or  to 
dissent  from  it,  and  in  the  latter  case  he  shall  give  up  any  benefits 
which  may  have  been  provided  for  him  by  the  Will. 

Devolution  of  in-  168.  The  interest  so  relinquished  shall  devolve  as  if  it  had  not 
(luished  by  the  bccn  disposcd  of  by  the  Will  in  favour  of  the  legatee,  subject, 
owner.  nevertheless,  to  the  charge  of  making  good  to  the  disappointed 

legatee  the  amount  or  value  of  the  gift  attempted  to  be  given  to 

him  by  the  Will. 

as^'toSwmi--       169.  This  rulc  will  apply  whether  the  testator  does  or  does  not 
ship  immatoriai:  bclievc  that  which  he  professes  to  dispose  of  by  his  Will  to  be 
his  own. 

Illustrations. 
(a)  The  farm  of  Sultanpur  was  the  property  of  C.  A  bequeathed  it  to  B, 
giving  a  legacy  of  1,000  rupees  to  C.  C  has  elected  to  retain  his  farm  of 
Sultanpur,  which  is  worth  800  rupees.  C  forfeits  his  legacy  of  1,000  rupees, 
of  which  800  rupees  goes  to  B,  and  the  remaining  200  rupees  falls  into  the 
residuary  bequest,  or  devolves  according  to  the  rules  of  intestate  succession,  as 
the  case  may  be. 

{b)  A  bequeaths  an  estate  to  B  in  case  B's  elder  brother  (who  is  married  and 
has  children)  shall  leave  no  issue  living  at  his  death.  A  also  bequeaths  to  C  a 
jewel,  which  belongs  to  B.  B  must  elect  to  give  up  the  jewel,  or  to  lose  the 
estate. 

(c)  A  bequeaths  to  B  1,000  rupees,  and  to  C  an  estate  which  will  under  a 
settlement  belong  to  B  if  his  elder  brother  (who  is  married  and  has  children) 
shall  leave  no  issue  living  at  his  death.  B  must  elect  to  give  up  the  estate,  or 
to  lose  the  legacy. 

{d)  A,  a  person  of  the  age  of  18  domiciled  in  British  India,  but  owning  real 
property  in  England,  to  which  C  is  heir-at-law,  bequeaths  a  legacy  to  C,  and 
subject  thereto  devises  and  bequeaths  to  B  "all  his  property,  whatsoever 
and  wheresoever,"  and  dies  under  21.  Tlie  real  property  in  England  does  not 
pass  by  the  Will.  C  may  claim  his  legacy  without  giving  up  the  real  projjerty 
in  England. 

nSs^ndit  VIO.  A  bequest  for  a  man's  benefit  is,  for  the  purpose  of  elec- 

how  repirdcd  for  tiou,  the  samc  thing  as  a  bequest  made  to  himself 

the  punwsc  of  '  &  1 

election.  Illustration. 

The  farm  of  Sultanpur  Khurd  being  the  property  of  B,  A  bequeathed  it 
to  C;   and  bequeathed  another  farm  calleJ  Sultanpur  Buzurg  to  his  own 


61 

executors,  with  a  direction  that  it  should  be  sold,  and  the  proceeds  applied  in 
payment  of  B's  debts,  B  must  elect  whether  he  will  abide  by  the  Will  or  keep 
his  farm  of  Sultanpur  Khurd  in  opposition  to  it. 

171.  A  person  taking  no  benefit  directly  under  the  "Will,  but  a  person  deriv- 
deriving  a  benefit  under  it  indirectly,  is  not  put  to  his  election.       &?%  nft^ut 

Illustration.  to  his  election. 

The  lands  of  Sultanpur  are  settled  upon  C  for  life,  and  after  his  death  upon 
D,  his  only  child.  A  bequeaths  the  lands  of  Sultanpur  to  B,  and  1,000  rupees 
to  C.  C  dies  intestate,  shortly  after  the  testator,  and  without  having  made 
any  election.  D  takes  out  administration  to  C,  and  as  administrator  elects  on 
behalf  of  C's  estate  to  take  under  the  Will.  In  that  capacity  he  receives  the 
legacy  of  1,000  rupees,  and  accounts  to  B  for  the  rents  of  the  lands  of  Sul- 
tanpur which  accrued  after  the  death  of  the  testator  and  before  the  death 
of  C.  In  his  individual  character  he  retains  the  lands  of  Sultanpur  in 
opposition  to  the  Will. 

172.  A  person  who  in  his  individual  capacity  takes  a  benefit  a  person  takingf 
under  the  Will,  may  in  another  character  elect  to  take  in  oppo-  h?s  i?d!viduar 
sition  to  the  Will.  SSe/cSJiJ^ 

Illustration.  ter  elect  to  take 

The  estate  of  Sultanpur  is  settled  upon  A  for  life,  and  after  his  death  it. 
upon  B.  A  leaves  the  estate  of  Sultanpur  to  D,  and  2,000  rupees  to  B,  and 
1,000  rupees  to  C,  who  is  B's  only  child.  B  dies  intestate,  shortly  after  the 
testator,  without  having  made  an  election.  C  takes  out  administration  to  B, 
and  as  administrator  elects  to  keep  the  estate  of  Sultanpur  in  opposition  to  the 
Will,  and  to  relinquish  the  legacy  of  2,000  rupees.  C  may  do  this,  and  yet 
claim  his  legacy  of  1,000  rupees  under  the  Will. 

Exception  to  the  six  last  Rules, — Where  a  particular  gift  is 
expressed  in  the  Will  to  be  in  lieu  of  something  belonging  to  the 
legatee,  which  is  also  in  terms  disposed  of  by  the  Will,  if  the 
legatee  claims  that  thing,  he  must  relinquish  the  particular  gift, 
but  he  is  not  bound  to  relinquish  any  other  benefit  given  to  him 
by  the  Will. 

Illustration. 

Under  A's  marriage  settlement  his  wife  is  entitled,  if  she  survives  him,  to 
the  enjoyment  of  the  estate  of  Sultanpur  during  her  life. 

A  by  his  Will  bequeaths  to  his  wMq  an  annuity  of  200Z.  during  her  life,  in 
lieu  of  her  interest  in  the  estate  of  Sultanpur,  which  estate  he  bequeaths  to  his 
son.  He  also  gives  his  wife  a  legacy  of  1,000/.  The  widow  elects  to  take 
what  she  is  entitled  to  under  the  settlement.  She  is  bound  to  relinquish  the 
annuity,  but  not  the  legacy  of  1,000Z. 

173.  Acceptance  of  a  benefit  given  by  the  Will  constitutes  an  when  accept- 
election  by  the  legatee  to  take  under  the  Will,  if  he  has  know-  gfyen^by  a  wii? 
ledge  of  his  right  to   elect,  and  of  those   circumstances  which  Ston  t?t»ke 
would  influence  the  judgment  of  a  reasonable  man  in  making  an  under  the  win. 
election,  or  if  he  waives  inquiry  into  the  circumstances. 

Illustrations. 

{a)  A  is  owner  of  an  estate  called  Sultanpur  Khurd  and  has  a  life  interest 
in  another  estate  call  Sultanpur  Buzurg,  to  which,  upon  his  death,  his  sonB 
will  be  absolutely  entitled.  The  Will  of  A  gives  the  estate  of  Sultanpur  Khurd 
to  B,  and  the  estate  of  Sultanpur  Buzurg  to  C.  B,  in  ignorance  of  his  own 
right  to  the  estate  of  Sultanpur  Buzurg,  allows  C  to  take  possession  of  it,  and 
enters  into  possession  of  the  estate  of  Sultanpur  Khurd.  B  has  not  confirmed 
the  bequest  of  Sultanpur  Buzurg  to  C. 

{h)  B,  the  eldest  son  of  A,  is  the  possessor  of  an  estate  called  Sultanpur. 
A  bequeaths  Sultanpur  to  C,  and  to  B  the  residue  of  A's  property.     B, 

D  2 
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having  been  informed  by  A's  executors  that  the  residue  will  amount  to  5,000 
rupees,  allows  C  to  take  possession  of  Sultanpur.  He  afterwards  discovers 
that  the  residue  does  not  amount  to  more  than  500  rupees.  B  has  not  con- 
firmed the  bequest  of  the  estate  of  Sultanpur  to  C. 

Presumption  VJ4:.  Such  knowledge  or  waiver  of  inquiry  shall,  in  the  absence 

arising  from  en-        „     ','  ,  »  ,  i    • ,.     i        i  i 

joyraent  by  le-      01  evidence  to  tlic  Contrary,  be  presumed  it  the  legatee  has  en- 
ga^  or  wo      joyed  for  two  ycars  the  benefits  provided  for  him  by  the  Will 
without  doing  any  act  to  express  dissent. 

gJifi^naJion  of        V]5.  Such  knowledge  or  waiver  of  inquiry  may  be  inferred 
legatee.  from  any  act  of  the  legatee  which  renders  it  impossible  to  place 

the  persons  interested  in  the  subject-matter  of  the  bequest  in  the 
same  condition  as  if  such  act  had  not  been  done. 

Illustration. 
A  bequeaths  to  B  an  estate  to  which  C  is  entitled,  and  to  C  a  coal  mine. 
C  takes  possession  of  the  mine,  and  exhausts  it.     He  has  thereby  confirmed 
the  bequest  of  the  estate  to  B. 

J^en  testator's  176,  If  the  legatee  shall  not,  within  one  year  after  the  deatli 

may  call  upon  of  the  tcstator,  signify  to  the  testator's  representatives  his  inten- 

egatee  to  elect,  ^j^^^  ^^  Confirm  or  to  disscut  from  the  Will,  the  representatives 

compiianU^with  s^^^^'  "P^"  ^^^  cxpiratiou  of  that  period,  require  him  to  make  his 

their  request  elcctiou ;  and  if  hc  does  not  comply  with  such  requisition  within 

able  time.    °"'  a  reasonable  time  after  he  has  received  it,  he  shall  be  deemed  to 
have  elected  to  confirm  the  Will. 

Postponement  of      177.  In  casc  of  disability  the  election  shall  be  postponed  until 
disability!  ^^®°^  the  disability  ceases,  or  until  the  election  shall  be  made  by  some 
competent  authority. 


Part  XXVIII. 

Of  Gifts  in  Contemplation  of  Death. 

Property  trans-  178.  A  man  may  dispose,  by  gift  made  in  contemplation  of 
mSeincontera-  death,  of  any  moveable  property  which  he  could  dispose  of  by  Will. 
piation  of  death.   ^  ^j^^  j^  g^^- j  ^^  ^^  made  in  contemplation  of  death  where  a  man 

said  to  be  made  who  is  ill  and  cxpccts  to  die  shortly  of  his  illness,  delivers  to 
ofSh."^'^^*'*^"  another  the  possession  of  any  moveable  property  to  keep  as  a  gift 
Such  gift  resum-  in  casc  the  donor  shall  die  of  that  illness.  Such  a  gift  may  be 
When  it  fails.  Tcsumed  by  the  giver.  It  does  not  take  effect  if  he  recovers  from 
the  illness  during  which  it  was  made ;  nor  if  he  survives  the  per- 
son to  whom  it  was  made. 

Illustrations, 
(a)  A  being  ill,  and  in  expectation  of  death,  delivers  to  B,  to  be  retained  by 
him  in  case  of  A's  death — 
A  watch. 

A  bond  granted  by  C  to  A. 
A  bank  note. 

A  promissory  note  of  the  GoyePnttient  of  India  endorsed  in  blank* 
A  bill  of  exchange  endorsed  in  blank. 
Certain  mortgage  deeds. 
A  dies  of  the  illness  during  which  he  delivered  these  articles. 
B  is  entitled  to — 
The  watch. 
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The  debt  secured  by  C's  bond. 

The  bank  note. 

The  promissory  note  of  the  Government  of  India. 

The  bill  of  exchange. 

The  money  secured  by  the  mortgage  deed. 

(b)  A  being  ill,  and  in  expectation  of  death,  delivers  to  B  the  key  of  a 
trunk,  or  the  key  of  a  warehouse  in  which  goods  of  bulk  belonging  to  A  are 
deposited,  with  the  intention  of  giving  him  the  control  over  the  contents  of  the 
trunk,  or  over  the  deposited  goods,  and  desires  him  to  keep  them  in  case  of 
A's  death.  A  dies  of  the  illness  during  which  he  delivered  these  articles.  B  is 
entitled  to  the  trunk  and  its  contents,  or  to  A's  goods  of  bulk  in  the  ware- 
house. 

(c)  A  being  ill,  and  in  expectation  of  death,  puts  aside  certain  articles  in 
separate  parcels,  and  marks  upon  the  parcels  respectively  the  names  of  B  and 
C.  The  parcels  are  not  delivered  during  the  life  of  A.  A  dies  of  the  illness 
during  which  he  sets  aside  the  parcels.  B  and  C  are  not  entitled  to  the  con- 
tents of  the  parcels. 


Part  XXIX. 
Of  Grant  of  Probate  and  Letters  of  Administration, 

179.  The  executor  or  administrator,  as  the  case  may  be,  of  a  character  ami 
deceased  person,  is  his  legal  representative  for  all  purposes,  and  cutor  or  admi- 
all  the  property  of  the  deceased  person  vests  in  him  as  such.  mstrator  as  such. 

180.  When  a  Will  has  been  proved  and  deposited  in  a  Court  Administration 
of  competent  jurisdiction,  situated  beyond  the  limits  of  the  Pro- Jl^exed^ofautheu- 
vince,  whether  in  the  British  dominions  or  in  a  foreign  country,  fe*^^^;^°PJ°^ 

T  1  T  •  T  PI        -iTr'n   •  111  Will  proved 

and  a  properly  authenticated  copy  or  the  Will  is  produced,  letters  abroad. 
of  administration   may  be   granted  with  a  copy  of  such  copy 
annexed. 

181.  Probate  can  be  granted  only  to  an  executor  appointed  by  Probate  to  bo 

,1       iTsr'il  X  X  ./    granted  to  exe- 

tne    VV  111.  cutor  appointed 

by  Will. 

182.  The  appointment  may  be  express  or  by  necessary  impli-  Appointment  6x- 

Cation.  press  or  implied. 

Illustrations. 

(a)  A  wills  that  C  be  his  executor  if  B  will  not ;  B  is  appointed  executor  by 
implication. 

(b)  A  gives  a  legacy  to  B  and  several  legacies  to  other  persons,  among  the 
rest  to  his  daughter-in-law,  C,  and  adds  "  but  should  the  within-named  C  be 
not  living,  I  do  constitute  and  appoint  B  my  whole  and  sole  executrix."  C  is 
appointed  executrix  by  implication. 

(c)  A  appoints  several  persons  executors  of  his  Will  and  Codicils,  and  his 
nephew  residuary  legatee,  and  in  another  Codicil  are  these  words  : — "  I  appoint 
my  nephew  my  residuary  legatee  to  discharge  all  lawful  demands  against  my 
Will  and  Codicils,  signed  of  different  dates."  The  nephew  is  appointed  an 
executor  by  implication. 

183.  Probate  cannot  be  granted  to  any  person  who  is  a  minor  Persons  to  whom 

f,  1       •     J  .  'J  '.T        J.    ±A  probate  cannot 

or  IS  of  unsound  mmd,  nor  to  a  married  woman  without  the  pre-  be  granted. 
vious  consent  of  her  husband. 

184.  When  several  executors  are  appointed,  probate  may  be  t^^sevlrai^ex^e^u-^ 
fijrauted  to  them  all  simultaneously  or  at  different  times.  tors  simuitane- 

o  •'  ously  or  at  diffe- 

rent times. 
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Separate  probate 
of  Codicil  dis- 
covered after 
grant  of  probate. 

Procedure  when 
different  execu- 
tors are  appoint- 
ed by  the  Codicil. 


Accrual  of  repre- 
sentation to  sur- 
viring  executor. 


No  right  as  exe- 
cutor or  legatee 
can  be  establish- 
ed, unless  pro- 
bate or  letters  of 
administration 
shall  have  been 
granted  by  a 
competent  Court. 

Probate  esta- 
blishes the  Wai 
from  testator's 
death. 


Ilhistration. 
A  is  an  executor  of  B's  Will  by  express  appointment,  and  C  an  executor  of 
it  by  implication.     Probate  may  he  granted  to  A  and  C  at  the  same  time,  or  to 
A  first  and  then  to  C,  or  to  C  first  and  then  to  A. 

185.  If  a  Codicil  be  discovered  after  the  grant  of  probate,  a 
separate  probate  of  that  Codicil  may  be  granted  to  the  executor, 
if  it  in  no  way  repeals  the  appointment  of  executors  made  by  the 
WilL  If  different  executors  are  appointed  by  the  Codicil,  the 
probate  of  the  Will  must  be  revoked,  and  a  new  probate  granted 
of  the  Will  and  the  Codicil  together. 

186.  When  probate  has  been  granted  to  several  executors,  and 
one  of  them  dies,  the  entire  representation  of  the  testator  accrues 
to  the  surviving  executor  or  executors. 

187.  No  right  as  executor  or  legatee  can  be  established  in  any 
Court  of  Justice,  unless  a  Court  of  competent  jurisdiction  within 
the  Province  shall  have  granted  probate  of  the  Will  under  which 
the  right  is  claimed,  or  shall  have  granted  letters  of  administration 
under  the  one  hundred  and  eightieth  section. 

188.  Probate  of  a  Will  when  granted  establishes  the  Will 
from  the  death  of  the  testator,  and  renders  valid  all  intermediate 
acts  of  the  executor  as  such. 


Persons  to  whom      139    Letters  of  administration  Cannot  be  granted  to  any  pcr- 

lettcrsofadmi-  *'-'v.        ^  ^  ./>  i-i  j  ^-i 

nistration  may     son  who  IS  a  mmor  or  IS  01  uusouud  mmdj  nor  to  a  married 
not  be  granted,    ^^jj^g^^  without  the  prcvious  conscut  of  her  husband. 

No  right  to  ui- 
testate's  property 
can  be  establish- 
ed, unless  admi- 
nistration pre- 
viously granted 
by  a  competent 
Court. 

Prom  what  pe- 
riod letters  of 
administration 
entitle  adminis- 
trator to  intes- 
tate's rights. 
Acts  of  admi- 
nistrator not 
validated  by 
letters  of  admi- 
nistration. 

Grant  of  admi- 
nistration where 
executor  has  not 
renounced. 

Exception. 


Form  and  effect 
of  renunciation 
of  executorship. 


190.  No  right  to  any  part  of  the  property  of  a  person  who  has 
died  intestate  can  be  established  in  any  Court  of  Justice,  unless 
letters  of  administration  have  first  been  granted  by  a  Court  of 
competent  jurisdiction. 

191.  Letters  of  administration  entitle  the  administrator  to  all 
rights  belonging  to  the  intestate  as  effectually  as  if  the  adminis- 
tration had  been  granted  at  the  moment  after  his  death. 

192.  Letters  of  administration  do  not  render  valid  any  inter- 
mediate acts  of  the  administrator,  tending  to  the  diminution  or 
damage  of  the  intestate's  estate. 

193.  When  a  person  appointed  an  executor  has  not  renounced 
the  executorship,  letters  of  administration  shall  not  be  granted  to 
any  other  person  until  a  citation  has  been  issued,  calling  upon  the 
executor  to  accept  or  renounce  his  executorship;  except  that 
when  one  or  more  of  several  executors  have  proved  a  Will,  the 
Court  may,  on  the  death  of  the  survivor  of  those  who  have  proved, 
grant  letters  of  administration  without  citing  those  who  have  not 
proved. 

194.  The  renunciation  may  be  made  orally  in  the  presence  of 
the  Judge,  or  by  a  writing  signed  by  the  person  renouncing,  and 
when  made  shall  preclude  him  from  ever  thereafter  applying  for 
probate  of  the  Will  aj)pointing  him  executor. 
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195.  If  the  executor  renounce,  or  fail  to  accept  the  executorship  Procedure  where 
within  the  time  limited  for  the  acceptance  or  refusal  thereof,  the  SmSoTfaiis 
Will  may  be  proved  and  letters  of  administration,  with  a  copy  of  tL^tSiMcd 
the  Will  annexed,  may  be  granted  to  the  person  who  would  be 

entitled  to  administration  in  case  of  intestacy. 

196.  When  the  deceased  has  made  a  Will,  but  has  not  appointed  Nation  tS^''  •■ 
an  executor,  or  when  he  has  appointed  an  executor  who  Js  legally  versai  or  resi- 
incapable  or  refuses  to  act,  or  has  died  before  the  testator,  or  ^^^^  i^atec. 
before  he  has  proved  the  Will,  or  when  the  executor  dies  after 

having  proved  the  Will  but  before  he  has  administered  all  the 
estate  of  the  deceased ;  an  universal  or  a  residuary  legatee  may 
be  admitted  to  prove  the  Will,  and  letters  of  administration  with 
the  Will  annexed  may  be  granted  to  him  of  the  whole  estate,  or 
of  so  much  thereof  as  may  be  unadministered. 

197.  When  a  residuary  legatee  who  has  a  beneficial  interest  Rishttoadmi- 
survives  the  testator,  but  dies  before  the  estate  has  been  fully  presentativc  of' 


administered,  his  representative  has  the  same  right  to  administra-  duSy  le^tco. 
tion  with  the  Will  annexed  as  such  residuary  legatee. 

198.  When  there  is  no  executor  and  no  residuary  legatee  or  Grant  of  admi- 
representative  of  a  residuary  legatee,  or  he  declines  or  is  incapable  thlre^is  no  Se-" 
to  act,  or  cannot  be  found,  the  person  or  persons  who  would  be  dairy  iSe? 
entitled  to  the  administration  of  the  estate  of  the  deceased  if  he  g^^?^"/^' 
had  died  intestate,  or  any  other  legatee  having  a  beneficial  interest,  gatce. 

or  a  creditor,  may  be  admitted  to  prove  the  W^ill,  and  letters  of 
administration  may  be  granted  to  him  or  them  accordingly. 

199.  Letters  of  administration  with  the  Will  annexed  shall  not  citation  to  bo 
be  granted  to  any  legatee  other  than  an  universal  or  a  residuary  grant  of  admi- 
legatee,  until  a  citation  has  been  issued    and  published  in  the  tegatee^otiier^^^ 
manner  herein-after  mentioned,  calling  on  the  next  of  kin  to  accept  wresMuSy?^ 
or  refuse  letters  of  administration. 

200.  When  the   deceased  has  died  intestate,  those  who  are  Order  in  which 

-1.11-  .  T  1  •  1  •    •,  connections  by 

connected  with  him  either  by  marriage  or  by  consanguinity,  are  marriage  or  con- 
entitled  to  obtain  letters  of  administration  of  his  estate  and  effects  eSied  toadmi- 
in  the  order  and  according  to  the  rules  herein-after  stated.  mstration. 

201.  If  the  deceased  has  left  a  widow,  administration  shall  be  Administration 
granted  to  the  widow  unlfess  the  Court  shall  see  cause  to  exclude  widow  unless 
her,  either  on  the  ground  of  some  personal  disqualification,  or  tJoxcSe^E 
because  she  has  no  interest  in  the  estate  of  the  deceased. 

Illustrations . 

(a)  The  widow  is  a  lunatic,  or  has  committed  adultery,  or  has  been  barred 
by  her  marriage  settlement  of  all  interest  in  her  husband's  estate ;  there  is 
cause  for  excluding  her  from  the  administration. 

(b)  The  widow  has  married  again  since  the  decease  of  her  husband ;  this  is 
not  good  cause  for  her  exclusion. 

202.  If  the  Judge  think  proper,  he  may  associate  any  person  or  flwitif^^dSSIn 
persons  with  the  widow  in  the  administration,  who  would  be  administration 
entitled  solely  to  the  administration  if  there  were  no  widow. 
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Grant  of  admi- 
uistration  where 
no  widow,  or 
widow  excluded. 

Proviso. 


Deceased's  kin- 
dred of  equal 
dexrree,  equally 
entitled  ti)  admi- 
nistration. 

Right  of  widower 
to  administra- 
tion of  wife's 
estate. 


Grant  of  admi- 
nistration to  a 
creditor. 


Where  deceased 
has  left  property 
in  British  India, 
administration 
must  be  j?ranted 
according  to  the 
foregoiujj  rules. 


203.  If  there  be  no  widow,  or  if  the  Court  see  cause  to  exclude 
the  widow,  it  shall  commit  the  administration  to  the  person  or  per- 
sons who  would  be  beneficially  entitled  to  the  estate  according  to  the 
rules  for  the  distribution  of  an  intestate's  estate ;  provided  that 
when  the  mother  of  the  deceased  shall  be  one  of  the  class  of  per- 
sons 80  entitled,  she  shall  be  solely  entitled  to  administration. 

204.  Those  who  stand  in  equal  degree  of  kindred  to  the  de- 
ceased, are  equally  entitled  to  administration. 

205.  The  husband,  surviving  his  wife,  has  the  same  right  of 
administration  of  her  estate  as  the  widow  has  in  respect  of  the 
estate  of  her  husband. 

206.  When  there  is  no  person  connected  with  the  deceased  by 
marriage  or  consanguinity  who  is  entitled  to  letters  of  administra- 
tion and  willing  to  act,  they  may  be  granted  to  a  creditor. 

207.  Where  the  deceased  has  left  property  in  British  India, 
letters  of  administration  must  be  granted  according  to  the  fore- 
going rules,  although  he  may  have  been  a  domiciled  inhabitant  of 
a  country  in  which  the  law  relating  to  testate  and  intestate  succes- 
sion differs  from  the  law  of  British  India. 


Probate  of  corty 
or  draft  of  lost 
W^ill. 


Probate  of  con- 
tents of  lost  or 
destroyed  Will. 


Probate  of  copy 
where  original 
exists. 


Administration 
Until  the  Will  be 
produced. 


Part  XXX. 

Of  Limited  Grants, 

(a.)   Grants  limited  in  Duration. 

208.  When  the  Will  has  been  lost  or  mislaid  since  the  testa- 
tor's death,  or  has  been  destroyed  by  wrong  or  accident  and  not  by 
any  act  of  the  testator,  and  a  copy  or  the  draft  of  the  Will  has 
been  preserved,  probate  may  he  granted  of  such  copy  or  draft, 
limited  until  the  original  or  a  properly  authenticated  copy  of  it  be 
produced. 

209.  When  the  Will  has  been  lost  or  destroyed  and  no  copy 
has  been  made  nor  the  draft  preserved,  probate  may  be  granted  of 
its  contents,  if  they  can  be  established  by  evidence. 

210.  When  the  Will  is  in  the  possession  of  a  person  residing 
out  of  the  Province  in  which  application  for  probate  is  made,  who 
has  refused  or  neglected  to  deliver  it  up,  but  a  copy  has  been 
transmitted  to  the  executor,  and  it  is  necessary  for  the  interests  of 
the  estate  that  probate  should  be  granted  without  waiting  for  the 
arrival  of  the  original,  probate  may  be  granted  of  the  copy  so 
transmitted,  limited  until  the  Will  or  an  authenticated  copy  of  it 
be  produced. 

211.  Where  no  Will  of  the  deceased  is  forthcoming,  but  there  is 
reason  to  believe  that  there  is  a  Will  in  existence,  letters  of 
administration  may  be  granted,  limited  until  the  Will,  or  an 
authenticated  copy  of  it,  be  produced. 
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(b)  Grants  for  the  Use  and  Benejit  of  Others  having  Right, 

212.  When  any  executor  is  absent  from  the  Province  in  which  Administration, 
application  is  made,  and  there  is  no  executor  within  the  Province  ^Inexed.Kt- 
willine:  to  act,  letters  of  administration,  with  the  Will  annexed,  tomeyofanab- 

^^  11  i>     ^  ^  r.  1       sent  executor. 

may  be  granted  to  the  attorney  oi  the  absent  executor,  lor  the 
use  and  benefit  of  his  principal,  limited  until  he  shall  obtain 
probate  or  letters  of  administration  granted  to'  himself. 

213.  When  any  person  to  whom,  if  present,  letters  of  adminis-  Administration, 
tration,  with  the  Will  annexed,  might  be  granted,  is  absent  from  annexed  to  at- 
the  Province,  letters  of  administration,  with  the  Will  annexed,  sSTers^on^who, 
may  be  granted  to  his  attorney,  limited  as  above  mentioned.  beeSiedtoad^ 

214.  When  a  person  entitled  to  administration   in   case   of  Administration 
intestacy  is   absent  from  the   Province,  and  no  person  equally  *^  attorney  of 
entitled  is  willing  to  act,  letters  of  administration  maybe  granted  entitled  tS- 
to  the  attorney  of  the  absent  person,  limited  as  before  mentioned.    SSsTacy.^^*^ 

215.  When  a  minor  is  sole  executor  or  sole  residuary  legatee,  Adniinistration 
letters  of  administration,  with  the  Will  annexed,  may  be  granted    ^^^"'^  ^^i^ionty. 
to  the  legal  guardian  of  such  minor  or  to  such  other  person  as  the 

Court  shall  think  fit  until  the  minor  shall  have  completed  the  age 
of  eighteen  years,  at  which  period  and  not  before  probate  of  the 
Will  shall  be  granted  to  him. 

216.  When  there  are  two  or  more  minor  executors  and  no  Administration 
executor  who  has  attained  majority,  or  two  or  more  residuary  S  minor  Su!" 
legatees  and  no  residuary  legatee  who  has  attained  majority,  the  leSteeJaS*^^ 
grant  shall  be  limited  until  one  of  them  shall  have  completed  the  majority. 

age  of  eighteen  years. 

217.  If  a  sole  executor  or  a  sole  universal  or  residuary  legatee.  Administration 
or  a  person  who  would  be  solely  entitled  to  the  estate  of  the  flt'onunafic^^''^" 
intestate  according  to  the  rule  for  the  distribution  of  intestates'  ^^^  '^»^^^- 
estates,  be  a  lunatic,  letters  of  administration,  with  or  without  the 

Will  annexed,  as  the  case  may  be,  shall  be  granted  to  the  person 
to  whom  the  care  of  his  estate  has  been  committed  by  competent 
authority,  or  if  there  be  no  such  person  to  such  other  person  as 
the  Court  may  think  fit  to  appoint,  for  the  use  and  benefit  of  the 
lunatic  until  he  shall  become  of  sound  mind. 

218.  Pending  any  suit  touching  the  validity  of  the  Will  of  a  Administration 
deceased  person,  or  for  obtaining  or  revoking. any  probate  or  any  ^^^^''''^^^''^' 
grant  of  letters  of   administration,   the   Court  may  appoint  an 
administrator  of  the  estate  of  such  deceased  person,  who  shall  have 

all  the  rights  and  powers  of  a  general  administrator,  other  than 
the  right  of  distributing  such  estate,  and  every  such  administrator 
shall  be  subject  to  the  immediate  control  of  the  Court  and  shall 
act  under  its  direction. 

(c)  For  Special  Purposes, 

219.  If  an  executor  be  appointed  for  any  limited  purpose  speci-  f^'o^^te  limited 
fied  in  the  Will,  the  probate  shall  be  limited  to  that  purpose,  and  flediSe  wm!" 
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of 


if  he  should  appoint  an  attorney  to  take  administration  on  his 
behalf,  the  letters  of  administration  with  the  Will  annexed  shall 
accordingly  be  limited. 

220.  If  an  executor  appointed  generally  give  an  authority  to 
an  attorney  to  prove  a  Will  on  his  behalf,  and  the  authority  is 
limited  to  a  particular  purpose,  the  letters  of  administration  with 
the  Will  annexed  shall  be  limited  accordingly. 

221.  Where  a  person  dies,  leaving  property  of  which  he  was 
the  sole  or  surviving  trustee,  or  in  which  he  had  no  beneficial 
interest  on  his  own  account,  and  leaves  no  general  representative, 
or  one  who  is  unable  or  unwilling  to  act  as  such,  letters  of  ad- 
ministration, limited  to  such  property,  may  be  granted  to  the 
person  beneficially  interested  in  the  property,  or  to  some  other 
person  on  his  behalf. 

222.  When  it  is  necessary  that  the  representative  of  a  person 
deceased  be  made  a  party  to  a  pending  suit,  and  the  executor  or 
person  entitled  to  administration  is  unable  or  unwilling  to  act, 
letters  of  administration  may  be  granted  to  the  nominee  of  a  party 
in  such  suit,  limited  for  the  purpose  of  representing  the  deceased 
in  the  said  suit,  or  in  any  other  cause  or  suit  which  may  be  com- 
menced in  the  same  or  in  any  other  Court  between  the  parties,  or 
any  other  parties,  touching  the  matters  at  issue  in  the  said  cause 
or  suit,  and  until  a  final  decree  shall  be  made  therein  and  carried 
into  complete  execution. 

223.  If  at  the  expiration  of  twelve  months  from  the  date  of 
any  probate  or  letters  of  administration,  the  executor  or  adminis- 
trator to  whom  the  same  has  been  granted  is  absent  from  the 
Province  within  which  the  Court  that  has  granted  the  probate  or 
letters  of  administration  is  situate,  it  shall  be  lawful  for  such  Court 
to  grant,  to  any  person  whom  it  may  think  fit,  letters  of  adminis- 
tration limited  to  the  purpose  of  becoming  and  being  made  a  party 
to  a  suit  to  be  brought  against  the  executor  or  administrator,  and 
carrying  the  decree  which  may  be  made  therein  into  effect. 

224.  In  any  case  in  which  it  may  appear  necessary  for  preserv- 
ing the  property  of  a  deceased  person,  the  Court  within  whose 
district  any  of  the  property  is  situate,  may  grant  to  any  person 
whom  such  Court  may  think  fit,  letters  of  administration  limited 
to  the  collection  and  preservation  of  the  property  of  the  deceased, 
and  giving  discharges  for  debts  due  to  his  estate,  subject  to  the 
directions  of  the  Court. 

225.  When  a  person  has  died  intestate,  or  leaving  a  Will  of 
which  there  is  no  executor  willing  and  competent  to  act,  or  where 
the  executor  shall,  at  the  time  of  the  death  of  such  person,  be 
resident  out  of  the  Province,  and  it  shall  appear  to  the  Court  to 
be  necessary  or  convenient  to  appoint  some  person  to  administer 
the  estate  or  any  part  thereof,  other  than  the  person  who  under 
ordinary  circumstances  would  be  entitled  to  a  grant  of  adminis- 
tration, it  shall  be  lawful  for  the  judge,  in  his  discretion,  having 
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regard  to  consanguinity,  amount  of  interest,  the  safety  of  the 
estate,  and  probability  that  it  will  be  properly  administered,  to 
appoint  such  person  as  he  shall  think  fit  to  be  administrator,  and 
in  every  such  case  letters  of  administration  may  be  limited  or  not 
as  the  Judge  shall  think  fit. 

(d)   Grants  with  Exception. 

226.  Whenever  the  nature  of  the  case  requires  that  an  exception  Probate  or  ad- 
be  made,  probate  of  a  Will,  or  letters  of  administration  with  the  wiTh\iie  wm 
Will  annexed,  shall  be  granted  subject  to  such  exception.  toSptiou^^^^*^ 

227.  Whenever  the  nature  of  the  case  requires  that  an  Administration 
exception  be  made,  letters  of  administration  shall  be  granted  ^*^  exception. 
subject  to  such  exception. 

(^)   Grants  of  the  Rest. 

228.  Whenever  a  grant,  with  exception,  of  probate  or  letters  ^fg^tStiorof^" 
of  administration,  with  or  without  the  Will  annexed,  has  been  rest. 

made,  the  person  entitled  to  probate  or  administration  of  the 
remainder  of  the  deceased's  estate  may  take  a  grant  of  probate  or 
letters  of  administration,  as  the  case  may  be,  of  the  rest  of  the 
deceased's  estate. 

(/)   Grants  of  Effects  unadministered. 

229.  If  the  executor  to  whom  probate  has  been  granted  have  Grant  of  effects 
died  leaving  a  part  of  the  testator's  estate  unadministered,  a  new  ^nadmmistered, 
representative  may  be  appointed  for  the  purpose  of  administering 

such  part  of  the  estate. 

230.  In  granting  letters  of  administration  of  an  estate  not  Rules  as  to 
fully  administered,  the  Court  shall  be  guided  by  the  same  rules  SS^fnisSd. 
as  apply  to  original  grants,  and  shall  grant  letters  of  administration 

to  those  persons  only  to  whom  original  grants  might  have  been 
made. 

231.  When  a  limited  grant  has  expired  by  effluxion  of  time,  Administration 
or  the  happening  of  the  event  or  contingency  on  which  it  was  grant  h^^x*^^ 
limited,  and  there   is   still   some   part  of  the  deceased's  estate  KmTome^p'a7t 
unadministered,  letters  of  administration  shall  be  granted  to  those  ^^^fg^g^r  d*^^' 
persons  to  whom  original  grants  might  have  been  made. 

(^)  Alteration  in  Grants. 

232.  Errors  in  names  and  descriptions,  or  in  setting  forth  the  what  errors  may 
time   and  place   of  the  deceased's  death,  or   the  purpose  in   a  the^Court!    ^ 
limited  grant,  may  be  rectified  by  the  Court,  and  the  grant  of 

probate  or  letters  of  administration  may  be  altered  and  amended 
accordingly. 

233.  Ifj  after  the  grant  of  letters  of  administration  with  the  Procedure  where 
Will  annexed,  a  Codicil  be  discovered,  it  may  be  added  to  the  ed  after  grant  of 
grant  on  due  proof  and  identification,  and  the  grant  altered  and  w1Siw?u?i\°'' 
amended  accordingly,  ^^^^^' 
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Bevocation  or 
annulment  for 
just  cause,  of 
grant  of  probate 
or  administra- 
tion. 

"Just  cause." 


(A)  Revocation  of  Grants, 

234.  The  grant  of  probate  or  letters  of  administration  may  be 
revoked  or  annulled  for  just  cause. 

Explanation. — Just  cause  is,  1st,  that  the  proceedings  to  obtain 
the  grant  were  defective  in  substance ;  2nd,  that  the  grant  was 
obtained  fraudulently  by  making  a  false  suggestion,  or  by  con- 
cealing from  the  Court  something  material  to  the  case  ;  3rd,  that 
the  grant  was  obtained  by  means  of  an  untrue  allegation  of  a  fact 
essential  in  point  of  law  to  justify  the  grant,  though  such 
allegation  was  made  in  ignorance  or  inadvertently  ;  4th,  that  the 
grant  has  become  useless  and  inoperative  through  circumstances. 

Illustrations. 

{a)  The  Court  by  which  the  grant  was  made  had  no  jurisdiction. 

{b)  The  grant  was  made  without  citing  parties  who  ought  to  have  been 
cited. 

(c)  The  Will  of  which  probate  was  obtained  was  forged  or  revoked. 

(rf)  A  obtained  letters  of  administration  to  the  estate  of  B,  as  his  widow, 
but  it  has  since  transpired  that  she  was  never  married  to  him. 

(e)  A  has  taken  administration  to  the  estate  of  B   as  if  he  had   died 
intestate,  but  a  Will  has  since  been  discovered. 

(/)  Since  probate  was  granted,  a  later  Will  has  been  discovered. 

{g)  Since  probate  was    granted,   a  Codicil    has    been   discovered,   which 
revokes  or  adds  to  the  appointment  of  executors  under  the  Will. 

{h)  The  person  to  whom  probate  was  or  letters  of  administration  were 
granted  has  subsequently  become  of  unsound  mind. 
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Part  XXXI. 

Of  the  Practice  in  granting  and  revolting  Probates  and  Letters  of 
Administration. 

235.  The  District  Judge  shall  have  jurisdiction  in  granting  and 
revoking  probates  and  letters  of  administration  in  all  cases 
within  his  district. 

236.  The  District  Judge  shall  have  the  like  powers  and 
authority  in  relation  to  the  granting  of  probate  and  letters  of 
administration,  and  all  matters  connected  therewith,  as  are  by  law 
vested  in  him  in  relation  to  any  civil  suit  or  proceeding  depending 
in  his  Court. 

237.  The  District  Judge  may  order  any  person  to  produce 
and  bring  into  Court  any  paper  or  writing  being  or  purporting  to 
be  testamentary,  which  may  be  shown  to  be  in  the  possession  or 
under  the  control  of  such  person ;  and  if  it  be  not  shown  that  any 
such  paper  or  writing  is  in  the  possession  or  under  the  control  of 
such  person,  but  there  is  reason  to  believe  that  he  has  the 
knowledge  of  any  such  paper  or  writing,  the  Court  may  direct 
such  person  to  attend  for  the  purpose  of  being  examined  respecting 
the  same,  and  such  person  shall  be  bound  to  answer  such  ques- 
tions as  may  be  put  to  him  by  the  Court,  and,  if  so  ordered,  to 
produce  and  bring  in  such  paper  or  writing,  and  shall  be  subject 
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to  the  like  punishment  under  the  Indian  Penal  Code,  in  case  of 
default  in  not  attending  or  in  not  answering  such  questions  or  not 
bringing  in  such  paper  or  writing,  as  he  w^ould  have  been  subject 
to  in  case  he  had  been  a  party  to  a  suit,  and  had  made  such 
default,  and  the  costs  of  the  proceedings  shall  be  in  the  discretion 
of  the  Judge, 

238.  The  proceedings  of  the  Court  of  the  District  Judge  in  Proceedings  of 
relation  to  the  granting  of  probate  and  letters  of  administration  court  in  reiatfon 
shall,  except  as  herein-after  otherwise  provided,  be  regulated  so  far  admiSratiou. 
as  the  circumstances  of  the  case  will  admit  by  the  Code  of  Civil 
Procedure. 

239.  Until   probate   be   jiranted   of  the  Will  of  a  deceased  when  and  how 

^T..  ^       o    1  •'  1  •  11       District  Judge 

person,  or  an  administrator  or  his  estate  be  constituted,  the  is  to  interfere  for 
District  Judge  within  whose  jurisdiction  any  part  of  the  property  property.^ 
of  the  deceased  person  is  situate,  is  authorized  and  required  to 
interfere  for  the  protection  of  such  property,  at  the  instance  of 
any  person  claiming  to  be  interested  therein,  and  in  all  other 
cases  where  the  Judge  considers  that  the  property  incurs  any 
risk  of  loss  or  damage  ;  and  for  that  purpose,  if  he  shall  see  fit,  to 
appoint  an  officer  to  take  and  keep  possession  of  the  property. 

240.  Probate  of  the  Will  or  letters  of  administration  to  the  nStratfon^ni""'* 
estate  of  a  deceased  person  may  be  granted  by  the  District  Judge  be  granted  by 
under  the   seal   of  his   Court,   if  it  shall  appear  by  a  petition  whentestato?or 
verified  as  herein-after  mentioned,  of  the  person  applying  for  the  Sh'had^a  fixed 
same,  that  the  testator  or  intestate,  as  the  case  may  be,  at  the  proS f  wiS 
time  of  his  decease,  had  a  fixed  place  of  abode,  or  any  property,  the  jurisdiction. 
moveable  or  immoveable,  within  the  j  urisdiction  of  the  Judge. 

241.  When  the  application  is  made  to  the  Judo-e  of  a  District  whenappiica- 

.  7 .    ,       ,        1  11      1  OT1T  1         •  ni  '      T        1      *^^"  ^^  made  to 

m  which  the  deceased  had  no  fixed  abode  at  the  time  oi  his  death,  the  Judge  of  a 
it  shall  be  in  the  discretion  of  the  Judge  to  refuse  the  application,  thi  deceased  had 
if  in  his  judgment  it  could  be  disposed  of  more  justly  or  con-  "°  ^^^  ^^°*^®- 
veniently  in   another  district,   or  where  the   application   is  for 
letters  of  administration,  to  grant  them  absolutely  or  limited  to 
the  property  within  his  own  jurisdiction. 

242.  Probate  or  letters  of  administration  shall  have  effect  over  S^pribatTir^ 
all  the  property  and  estate,  moveable  or  immoveable,  of  the  letters  of  admi- 
deceased,  throughout  the  Province  in  which  the  same  is  granted, 

and  shall  be  conclusive  as  to  the  representative  title  against  all 
debtors  of  the  deceased,  and  all  persons  holding  property  which 
belongs  to  him,  and  shall  afford  full  indemnity  to  all  debtors 
paying  their  debts,  and  all  persons  delivering  up  such  property  to 
the  person  to  whom  such  probate  or  letters  of  administration  shall 
have  been  granted. 

243.  The  application  for  probate  or  letters  of  administration,  if  S^JjJJSfon  for 
made  and  verified  in  the  manner  herein-after  mentioned,  shall  be  probate  or  admi- 


-  -     -         -^      _         -  ^    ^  p     '      I.    J.  nistration,  if  pro- 

conclusive  for  the  purpose  of  authorizing  the  grant  oi  probate  or  periy  made  and 
administration,  and  no  such  grant  shall  be  impeached,  by  reason 
that  the  testator  or  intestate  had  no  fixed  place  of  abode,  or  no 
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property  within  the  district  at  the  time  of  his  death,  unless  by  a 
proceeding  to  revoke  the  grant  if  obtained  by  a  fraud  upon  the 
Court. 

244.  Application  for  probate  shall  be  made  by  a  petition 
distinctly  written  in  English  or  in  the  language  in  ordinary  use 
in  proceedings  before  the  Court  in  which  the  application  is  made, 
with  the  Wiir  annexed,  and  stating  the  time  of  the  testator's 
death,  that  the  writing  annexed  is  his  last  Will  and  testament, 
that  it  was  duly  executed,  and  that  the  petitioner  is  the  executor 
therein  named;  and  in  addition  to  these  particulars,  when  the 
application  is  to  the  District  Judge,  the  petition  shall  further 
state  that  the  deceased  at  the  time  of  his  death  had  his  fixed  place 
of  abode,  or  had  some  property,  moveable  or  immoveable,  situate 
within  the  jurisdiction  of  the  Judge. 

245.  In  cases  wherein  the  Will  is  written  in  any  language 
other  than  English  or  than  that  in  ordinary  use  in  proceedings 
before  the  Court,  there  shall  be  a  translation  thereof  annexed  to 
the  petition  by  a  translator  of  the  Court,  if  the  language  be  one 
for  which  a  translator  is  appointed ;  or  if  the  Will  be  in  any  other 
language,  then  by  any  person  competent  to  translate  the  same,  in 
which  case  such  translation  shall  be  verified  by  that  person  in  the 
following  manner : — "I  {A  B)  do  declare  that  I  read  and  per- 
fectly understand  the  language  and  character  of  the  original,  and 
that  the  above  is  a  true  and  accurate  translation  thereof." 

246.  Applications  for  letters  of  administration  shall  be  made 
by  petition  distinctly  written  as  aforesaid,  and  stating  the  time 
and  place  of  the  deceased's  death,  the  family  or  other  relatives  of 
the  deceased,  and  their  respective  residences,  the  right  in  which 
the  petitioner  claims,  that  the  deceased  left  some  property  within 
the  jurisdiction  of  the  District  Judge  to  whom  the  application  is 
made,  and  the  amount  of  assets  which  are  likely  to  come  to  the 
petitioner's  hands. 

247.  The  petition  for  probate  or  letters  of  administration  shall 
in  all  cases  be  subscribed  by  the  petitioner  and  his  pleader,  if  any, 
and  shall  be  verified  by  the  petitioner  in  the  following  manner 
or  to  the  like  effect : — 

^'  I  {A  B),  the  petitioner  in  the  above  petition,  declare  that 
what  is  stated  therein  is  true  to  the  best  of  my  information  and 
belief." 

248.  Where  the  application  is  for  probate,  the  petition  shall 
also  be  verified  by  at  least  one  of  the  witnesses  to  the  Will  (when 
procurable),  in  the  manner  or  to  the  effect  following: — 

"1  (C D),  one  of  the  witnesses  to  the  last  Will  and  testament 
of  the  testator  mentioned  in  the  above  petition,  declare  that  I  was 
present  and  saw  the  said  testator  affix  his  signature  (or  mark) 
thereto  (as  the  case  may  be),  {or  that  the  said  testator  acknow- 
ledged the  writing  annexed  to  the  above  petition  to  be  his  last 
WiU  and  testament  in  my  presence  "). 
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249.  If  any  petition  or  declaration  which  is  hereby  required  to  ^akwli^l^^'^ 
be  verified  shall  contain  any  averment  which  the  person  making  averment  m 
the  verification  knows  or  believes  to  be  false,  such  person  shall  be  cfaration!^ 
subject  to  punishment  according  to  the  provisions  of  the  law  for 

the  time  being  in  force  for  the  punishment  of  giving  or  fabricating 
false  evidence. 

250.  In  all  cases  it  shall  be  lawful  for  the  District  Judge,  if  he  District  Judge 
shall  think  proper,  to  examine  the  petitioner  in  person,  upon  oath  petitfmier  kf 
or  solemn  affirmation,  and  also  to  require  further  evidence  of  the  quhe^Sher" 
due  execution  of  the  Will,  or  the  right  of  the  petitioner  to  the  fslue  Stons  to 
letters  of  administration,  as  the  case  may  be,  and  to  issue  citations  inspect  the 
calling  upon  all  persons  claiming  to  have  any  interest  in  the  estate  ^^^^^  ^"^^" 
of  the  deceased  to  come  and  see  the  proceedings  before  the  grant 

of  probate  or  letters    of  administration.     The   citation  shall  be  Publication  of 
fixed  up  in  some  conspicuous  part  of  the  Court-house,  and  also  in  ^^  ^  ^°"' 
the  office  of  the  Collector  of  the  district,  and  otherwise  published 
or  made  known  in  such  manner  as  the  Judge  issuing  the  same 
may  direct. 

251.  Caveats  against  the  grant  of  probate  or  administration  Caveat  against 
may  be  lodged  with  the  District  Judge ;  and  immediately  on  a  ^  ad*nSnStra-*° 
caveat  being  entered  with  the  District  Judge,  a  copy  thereof  shall  *^°"' 

be  given  to  any  other  Judge  to  whom  it  may  appear  to  the  District 
Judge  expedient  to  transmit  the  same. 

252.  The   caveat   shall   be   to   the    following    effect: — "Let  Form  of  caveat. 
nothing  be  done   in   the  matter  of  the  estate  of  A  B,  late  of 

,  deceased,  who  died  on  the        day  of  at 

,  without  notice  to  C  D  of  ." 

253.  No  proceeding  shall  be  taken  on  a  petition  for  probate  or  After  entry  of 
letters  of  administration  after  a  caveat  against  the  grant  thereof  ceedmg"to  b?" 
has  been  entered  with   the  Judge  to  whom  the   application  has  SSon"untii 
been  made,  until  after  such  notice  to  the  person  by  whom  the  after  notice  to 
same  has  been  entered  as  the  Court  shall  think  reasonable. 

254.  When  it  shall  appear  to  the  Jud^je  that  probate  of  a  Will  Grant  of  probate 

1111  11  '11  1  Ti  1       n  1  *  uncier  seal 

shouJd  be  granted,  he  will  grant  the  same  under  the  seal  oi  his  of  the  Court. 
Court  in  manner  following: — 

'*  I,  Judge  of  the  District  of  hereby  make  I'orm  of  such 

known  that  on  the  day  of  in  the  year  the  ^^°  * 

last  Will  of  late  of  ,  a  copy  whereof  is  hereunto 

annexed,  was  proved  and  registered  before  me,  and  that  adminis- 
tration of  the  property  and  credits  of  the  said  deceased,  and  in 
any  way  concerning  his  Will,  was  granted  to  the  exe- 

cutor in  the  said  Will  named,  he  having  undertaken  to  administer  i 

the  same,  and  to  make  a  true  inventory  of  the  said  property  and 
credits,  and  to  exhibit  the  same  at  or  before  the  expiration  of  a 
year  next  ensuing,  and  also  to  render  a  true  account  thereof.^* 

255.  And  wherever  it  shall  appear  to  the  District  Judge  that  Grant  of  letters 
letters  of  administration  to  the  estate  of  a  person  deceased,  with  to  be  under  seal 

'^  of  Court. 
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or  without  a  copy  of  the  Will  annexed,  should  be  granted,  he 
will   errant  the   same  under  the   seal   of  his  Court  in  manner 


grant 
following : — 


Form  of  such 
grant. 


5  hereby 
letters  of  adminis- 


Administration 
bond. 


Assignment  of 
administration 
bond. 


"  I,  ,  Judge  of  the  District  of 

make  known  that  on  the  day  of 

tration  (with  or  without  the  Will  annexed,  as  the  case  may  he)  of 
the  property  and  credits  of  ,  late  of  ,  deceased, 

were  granted  to  ,  the  father  {or  as  the  case  may  he)  of 

the  deceased,  he  having  undertaken  to  administer  the  same,  and 
to  make  a  true  inventory  of  the  said  property  and  credits,  and  to 
exhibit  the  same  in  this  Court  at  or  before  the  expiration  of  one 
year  next  ensuing,  and  also  to  render  a  true  account  thereof." 

256.  Every  person  to  whom  any  grant  of  administration  shall 
be  committed  shall  give  a  bond  to  the  Judge  of  the  District  Court 
to  enure  for  the  benefit  of  the  Judge  for  the  time  being,  with  one 
or  more  surety  or  sureties,  engaging  for  the  due  collection,  getting 
in,  and  administering  the  estate  of  the  deceased,  which  bond  shall 
be  in  such  form  as  the  Judge  shall  from  time  to  time  by  any 
general  or  special  order  direct. 

257.  The  Court  may,  on  application  made  by  petition  and  on 
being  satisfied  that  the  engagement  of  any  such  bond  has  not  been 
kept,  and  upon  such  terms  as  to  security,  or  providing  that  the 
money  received  be  paid  into  Court,  or  otherwise  as  the  Court 
may  think  fit,  assign  the  same  to  some  person,  his  executors  or 
administrators,  who  shall  thereupon  be  entitled  to  sue  on  the  said 
bond  in  his  own  name  as  if  the  same  had  been  originally  given  to 
him  instead  of  to  the  Judge  of  the  Court,  and  shall  be  entitled  to 
recover  thereon  as  trustee  for  all  persons  interested,  the  full  amount 
recoverable  in  respect  of  any  breach  thereof. 

258.  No  probate  of  a  Will  shall  be  granted  until  after  the 
expiration  of  seven  clear  days,  and  no  letters  of  administration 
shall  be  granted  until  after  the  expiration  of  fourteen  clear  days 
from  the  day  of  the  testator  or  intestate's  death. 

259.  Every  District  Judge  shall  file  and  preserve  all  original 
Wills  of  which  probate  or  letters  of  administration  with  the  Will 
annexed  may  be  granted  by  him  among  the  records  of  his  Court, 
until  some  public  registry  for  Wills  is  established  ;  and  the  Local 
Government  shall  make  regulations  for  the  preservation  and 
inspection  of  the  Wills  so  filed  as  aforesaid. 

260.  After  any  grant  of  probate  or  letters  of  administration, 
no   other  than  the  person    to  whom  the    same  shall   have  been 

power  to  sucrrc,  granted  shall  have  power  to  sue  or  prosecute  any  suit,  or  other- 
ihin  SveTSen  ^^^^  ^^^  ^^  representative  of  the  deceased,  throughout  the  Province 
revoked.  in  which  the  same  may  have  been  granted,  until  such  probate  or 

letters  of  administration  shall  have  been  recalled  or  revoked. 


Probate  not  to 
be  granted  until 
after  seven  days, 
and  letters  of  ad- 
ministration un- 
til after  fourteen 
days,  from  the 
testator's  or  in- 
testate's death. 

Piling  of  original 
Wills  of  which 
probate  or  letters 
of  administration 
with  Will  an- 
nexed have  been 
granted. 


Grantee  of  pro- 
bate or  letters  of 
administration 
shall  alone  have 


Procedure  in 
contentious 


261.  In  any  case  before  the  District  Judge  in  which  there  is 
contention,  the  proceedings  shall  take,  as  nearly  as  may  be,  the 
form  of  a  regular  suit,  according  to  the  provisions  of  the  Code 
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of  Civil  Procedure,  in  which  the  petitioner  for  probate  or  letters 
of  administration,  as  the  case  may  be,  shall  be  the  plaintiff,  and 
the  person  who  may  have  appeared  as  aforesaid  to  oppose  the 
grant  shall  be  the  defendant. 

262.  Where  any  probate  is  or  letters  of  administration  are  Payment  to  exe- 
revoked,  all  payments  bona  fide  made  to  any  executor  or  adminis-  tratorbeforTpro- 
trator  under  such  probate  or  administration  before  the  revocation  administfaS'^^ 
thereof  shall,  notwithstanding  such  revocation,  be  a  legal  discharge  revoked. 

to  the  person  making  the  same;  and  the  executor  or  administrator  Right  of  such 
who  shall  have  acted  under  any  such  revoked  probate  or  adminis-  SS?Itor  to 
tration    may   retain    and  reimburse    himself  in    respect    of  any  J^  p^^^enS!^ 
payments   made  by  him,  which  the  person  to  whom  probate   or 
letters  of  administration  shall  be  afterwards  granted  might  have 
lawfully  made. 

263.  Every  order  made  by  a  District  Judge  by  virtue  of  the  ^,Cmad?hy 
powers  hereby  conferred  upon  him,  shall  be   subject  to  appeal  to  District  Judge 
the  High  Court  under  the  rules  contained  in  the  Code  of  Civil  conferretrhy\hi3 
Procedure  applicable  to  appeals.  ^^^' 

264.  The  Hicrh  Court  shall  have  concurrent  jurisdiction  with  Concurrent 

i-r^..-ri«i  •  r»ni  -i  -i  lurisdiction  Of 

the  JJistrict  J  udge  in  the  exercise  oi  all  the  powers  hereby  con-  High  court. 
ferred  upon  the  District  Judge. 


Part  XXXII. 

Of  Executors  of  their  own  Wrong, 

265.  A  person  who  intermeddles  with  the  estate  of  the  de-  Executor  of  his 
ceased,   or  does   any  other   act  which  belongs  to   the   office   of 
executor,  while  there  is  no  rightful  executor  or  administrator  in 
existence,  thereby  makes  himself  an  executor  of  his  own  wrong. 

Exceptions,  First. — Intermeddling  with  the  goods  of  the 
deceased  for  the  purpose  of  preserving  them,  or  providing  for  his 
funeral  or  for  the  immediate  necessities  of  his  family  or  property, 
does  not  make  an  executor  of  his  own  wrong. 

Second. — Dealing  in  the  ordinary  course  of  business  with 
goods  of  the  deceased  received  from  another,  does  not  make  an 
executor  of  his  own  wrong. 

Illustrations. 

(a)  A  uses  or  gives  away  or  sells  some  of  the  goods  of  the  deceased  or  takes 
them  to  satisfy  his  own  debt  or  legacy,  or  receives  payment  of  the  debts  of  the 
deceased.     He  is  an  executor  of  his  own  wrong. 

^  (b)  A  having  been  appointed  agent  by  the  deceased  in  his  lifetime  to  collect 
his  debts  and  sell  his  goods,  continues  to  do  so  after  he  has  become  aware  of 
his  death.  He  is  an  executor  of  his  owti  wrong  in  respect  of  acts  done  after 
he  has  become  aware  of  the  death  of  the  deceased. 

(c)  A  sues  as  executor  of  the  deceased  not  being  such.  He  is  an  executor 
of  his  own  wrong. 

266.  AVhen  a  person  has  so  acted  as  to  become  an  executor  of  Jj^J'^^^^Jyjf^J}^^ 
his  own  wrong,  he  is  answerable    to    the  rightful    executor    or  own  wrong.  ^ 
administrator,  or  to  any  creditor  or  legatee  of  the  deceased,  to  the 

I.— 301.  E 
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extent  of  the  assets  which  may  have  come  to  his  hands,  after 
deducting  payments  made  to  the  rightful  executor  or  administrator, 
and  payments  made  in  a  due  course  of  administration. 


Part  XXXIII. 

Of  the  Potoers  of  an  Executor  or  Administrator, 
J[^,^Pf°*  9f  267.  An  executor  or  administrator  has  the  same  power  to  sue 

causes  of  action      .  ,       n     ^^  n  »  ■,  .i-iti 

surviving  the  in  respcct  01  all  causcs  or  action  that  survive  the  deceased,  and  to 
re^^s^ue  arthe  distrain  for  all  rents  due  to  him  at  the  time  of  his  death,  as  the 
timeofhisdeath.  deccascd  had  when  living. 

???t?5rf  *t?  268.  All  demands  whatsoever  and  all  rights  to  prosecute  or 

in  favour  of  or  defend  any  action  or  special  proceeding,  existing  in  favour  of  or 
sSlive  to  S^'  against  a  person  at  the  time  of  his  decease,  survive  to  and  against 
cS?  OT^^mi-*  ^^^  executors  or  administrators ;  except  causes  of  action  for  defama- 
nistrator.  tion,  assault  as  defined  in  the  Indian  Penal  Code,  or  other  personal 

injuries  not  causing  the  death  of  the  party ;  and  except  also  cases 

where,  after  the  death  of  the  party,  the  relief  sought  could  not  be 

enjoyed,  or  granting  it  would  be  nugatory. 

Illustrations, 
{a)  A  collision  takes  place  on  a  railway  in  consequence  of  some  neglect  or 

default  of  the  officials,  and  a  passenger  is  severely  hurt,  but  not  so  as  to  cause 

death.     He  afterwards  dies  without  having  brought  any  action.    The  cause 

of  action  does  not  survive. 

{h)  A  sues  for  divorce.    A  dies.    The  cause  of  action  does  not  survive  to 

his  representative. 

tS-T/admfn^"'  269.  An  cxccutor  or  administrator  has  power  to  dispose  of  the 
trator  to  dispose  property  of  the  deceased,  either  wholly  or  in  part,  in  such  manner 

of  deceased's  I„  u  xu*    i    £x. 

proixjrty.  as  he  may  think  tit. 

IlliLstrations, 
(a)  The  deceased  has  made  a  specific  bequest  of  part  of  his  property.    The 
executor,  not  having  assented  to  the  bequest,  sells  the  subject  of  it.    The  sale 
is  valid. 

(6)  The  executor,  in  the  exercise  of  his  discretion,  mortgages  a  part  of  the 
immoveable  estate  of  the  deceased.    The  mortgage  is  valid. 

aSS?OT  admt*^"       ^'JO,  If  an  executor  or  administrator  purchases,  either  directly 
nistrator  of  do-    or  indirectly,  any  part  of  the  property  of  the  deceased,  the  sale  is 
pcrty.  *  ^^^       voidable  at  the  instance  of  any  other  person  interested  in  the 
property  sold. 

Powers  of  scvc-        271.  When  there  are  several  executors  or  administrators,  the 
adinhlStratoi^y    powcrs  of  all  may,  in  the  absence  of  any  direction  to  the  contrary, 
"'  '      be  exercised  by  any  one  of  them  who  has  proved  the  Will  or 
taken  out  administration. 

Illustrations. 
(a)  One  of  the  several  executors  has  power  to  release  a  debt  due  to  the 
deceased. 
(6)  One  has  power  to  surrender  a  lease. 

(c)  One  has  power  to  sell  the  property  of  the  deceased,  moveable    or 
immoveable. 


excrciseable  by 
one. 
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(d)  One  has  the  power  to  assent  to  a  legacy. 

(e)  One  has  power  to  endorse  a  promissory  note  payable  to  the  deceased. 
(/)  The  Will  appoints  A,  B,  C,  and  D  to  be  executors,  and  directs  that  two 

of  them  shall  be  a  quorum.     No  act  can  be  done  by  a  single  executor. 

272.  Upon  the  death  of  one  or  more  of  several  executors  or  survival  of 
administrators,  all  the  powers  of  the  office  become  vested  in  the  of oneof'severai 
survivors  or  survivor.  StSto'/s."^' 

273.  The  administrator  of  effects   unadministered  has,  with  Powers  of  admi- 

1       «>  1  1  •    •       1  mstrator  of  ef- 

respect  to  such  eiiects,  the  same  power  as  the  origmal  executor  or  fects  unadminis- 
administrator.  ®^^  ' 

274.  An  administrator  during  minority  has  all  the  powers  of  nfsTrltOT^du^rhJg 
an  ordinary  administrator.  minority. 

275.  When  probate   or  letters   of  administration   have  been  Powers  of  mar- 

.     1    ,  •!  1       1  n.i  /»  T  ned  executrix  or 

granted  to  a  married  woman,  she  has  all  the  powers  or  an  ordinary  administratrix. 
executor  or  administrator. 


Part  XXXIV. 
Of  the  Duties  of  an  Executor  or  Administrator. 

276.  It  is  the  duty  of  the  executor  to  perform  the  funeral  of  ^fneral^''®^^®'^'^ 
the  deceased  in  a  manner  suitable  to  his  condition,  if  he  has  left 
property  sufficient  for  the  purpose. 

277.  An  executor  or  administrator  shall,  within  six  months  inventory  and 
from  the  grant  of  probate  or  letters  of  administration,  exhibit  in  ^^^°"^ ' 
the  Court  by  which  the  same  may  have  been  granted  an  inventory 
containing  a  full  and  true  estimate  of  all  the  property  in  posses- 
sion, and  all  the  credits,  and  also  all  the  debts  owing  by  any 

person  or  persons  to  which  the  executor  or  administrator  is  entitled 
in  that  character,  and  shall  in  like  manner,  within  one  year  from 
the  date  aforesaid,  exhibit  an  account  of  the  estate,  showing  the 
assets  that  may  have  come  to  his  hands,  and  the  manner  in  which 
they  have  been  applied  or  disposed  of. 

278.  The  executor  or  administrator  shall  collect,  with  reason-  Duty  of  executor 
able  diligence,  the  property  of  the  deceased  and  the  debts  that  Stopropfrtfof 
were  due  to  him  at  the  time  of  his  death.  to  tiSce^'S 

279.  Funeral  expenses  to  a  reasonable  amount,  according  to  Expenses  to  be 
the  degree  and  quality  of  the  deceased,  and  death-bed  charges,  debts. 
including  fees  for  medical  attendance,  and  board  and  lodging  for 

one  month  previous  to  his  death,  are  to  be  paid  before  all  debts. 

280.  The  expenses  of  obtaining  probate  or  letters  of  adminis-  Expenses  to  be 
tration,  including  the  costs  incurred  for  or  in  respect  of  any  such  expenses! 
judicial  proceedings  that  may  be  necessary  for  administering  the 

estate,  are  to  be  paid  next  after  the  funeral  expenses  and  death- 
bed charges. 

281.  Wages  due  for  services  rendered  to  the  deceased  within  wages  for  cer- 

,  1°  T  1  .      T        1     1  IT  •  tain  services  to 

three  months  next  precedinsr  his  death  by  any  labourer,  artizan,  be  next  paid,  and 

^  ^  J'         ^  ^  ^  then  the  other 

E  ^  debts. 
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or  domestic  servant  are  next  to  be  paid,  and  then  the  other  debts 
of  the  deceased. 

^^deSs^STb?^^*      2^2.  Save  as  aforesaid,  no  creditor  is  to  have  a  right  of  priority 
paid  equally  and   ovcr  another,  by  reason  that  his  debt  is  secured  by  an  instrument 
^'  under  seal,  or  on  any  other  account.     But  the  executor  or  admi- 

nistrator shall  pay  all  such  debts  as  he  knows  of,  including  his 
own,  equally  and  rateably,  as  far  as  the  assets  of  the  deceased  will 
extend. 

^^S?'**,?.^'  283.  If  the  domicile  of  the  deceased  was  not  in  British  India, 

iiioveiviiii.  pro-  ■•••ni«  ll  t  n    ^  • 

perty  to  payment  the  application  of  his  moveable  property  to  the  payment  of  his 
the  deceaLE      dcbts  is  to  be  rcgulatcd  by  the  law  of  the  country  in  which  he 

domicile  was  not    _         ^l^.^*^*l^^  ■"*— ■ 

was  domiciled. 


in  British  India. 


Creditor  paid  in 
part  under  Sec- 
tion 283  to  bring 
sucli  pajTnent 
into  account  be- 
fore sharing  in 
proceeds  of  im- 
moveable pro- 
perty. 


Debts  to  be  paid 
before  legacies. 


Executor  or  ad- 
ministrator not 
bound  to  pay 
legacies  without 
indemnity. 


Abatement  of 
general  legacies. 


Executor  not  to 
pay  one  legatee 
in  preference  to 
another. 


Illustration. 
A  dies,  having  his  domicile  in  a  country  where  instruments  under  seal  have 
priority  over  instruments  not  under  seal,  leaving  moveable  property  to  the 
value  of  10,000  rupees,  immoveable  property  to  the  value  of  5,000  rupees,  debts 
on  instruments  under  seal  to  the  amount  of  10,000  rupees,  and  debts  on  instru- 
ments not  under  seal  to  the  same  amount.  The  debts  on  the  instruments 
under  seal  are  to  be  paid  in  full  out  of  the  moveable  estate,  and  the  proceeds 
of  the  immoveable  estate  are  to  be  applied  as  far  as  they  will  extend  towards 
the  discharge  of  the  debts  not  under  seal.  Accordingly,  one-half  of  the  amount 
of  the  debts  not  under  seal  is  to  be  paid  out  of  the  proceeds  of  the  immoveable 
estate. 

284.  No  creditor  who  has  received  payment  of  a  part  of  his 
debt  by  virtue  of  the  last  preceding  section  shall  be  entitled  to 
share  in  the  proceeds  of  the  immoveable  estate  of  the  deceased 
unless  he  brings  such  payment  into  account  for  the  benefit  of  the 
other  creditors. 

Illustration. 
A  dies,  having  his  domicile  in  a  country  where  instruments  under  seal  have 
priority  over  instruments  not  under  seal,  leaving  moveable  property  to  the 
value  of  5,000  rupees,  and  immoveable  property  to  the  value  of  10,000  rupees, 
debts  on  instruments  under  seal  to  the  amount  of  10,000  rupees,  and  debts  on 
instruments  not  under  seal  to  the  same  amount.  The  creditors  holding  instru- 
ments under  seal  receive  half  of  their  debts  out  of  the  proceeds  of  the  moveable 
estate.  The  proceeds  of  thg  immoveable  estat^.  arg  to  be  applied  in  payment  of 
the  debts  on  instruments  n^under  seal  until  one-haffof  such  debts  liaa.Jjeen 
"discharfredT  This  will  leav^T^OO  ruj)ees,  which  are  to  be  distributed  rateably 
amongst  all  the  creditors  without  distinction  in  proportion  to  the  amount  which 
may  remain  due  to  them. 

285.  Debts  of  every  description  must  be  paid  before  any 
legacy. 

286.  If  the  estate  of  the  deceased  is  subject  to  any  contingent 
liabilities,  an  executor  or  administrator  is  not  bound  to  pay  any 
legacy  without  a  sufficient  indemnity  to  meet  the  liabilities  when- 
ever they  may  become  due. 

287.  If  the  assets,  after  payment  of  debts,  necessary  expenses, 
and  specific  legacies,  are  not  sufficient  to  pay  all  the  general 
legacies  in  full,  the  latter  shall  abate  or  be  diminished  in  equal 
proportions,  and  the  executor  has  no  right  to  pay  one  legatee  in 
preference  to  another,  nor  to  retain  any  money  on  account  of  a 
legacy  to  himself  or  to  any  person  for  whom  he  is  a  trustee. 
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288.  Where  there  Is  a  specific  legacy,  and  the  assets  are  suffi-  Non-abatement 
clent  for  the  payment  of  debts  and  necessary  expenses,  the  thing  whenassetssS 
specified  must  be  delivered  to  the  legatee  without  any  abatement.  Sts.*"^^^ 

289.  Where  there  is  a  demonstrative  legacy,  and  the  assets  are  Right  under  de- 
sufficient  for  the  payment  of  debts  and  necessary  expenses,  the  gacy,  when Ve" 
legatee  has  a  preferential  claim  for  payment  of  his  legacy  out  of  SenUopaydfbts 
the  fund  from  which  the  legacy  is  directed  to  be  paid  until  such  ieT*^'^^^^*^  ^^' 
fund  is  exhausted,  and  if  after  the  fund  is  exhausted  part  of  tlie 

legacy  still  remains  unpaid,  he  is  entitled  to  rank  for  the  remainder 
against  the  general  assets  as  for  a  legacy  of  the  amount  of  such 
unpaid  remainder. 

290.  If  the  assets  are  not  sufficient  to  answer  the  debts  and  !^nfof*s^ec*fl" 
the  specific  legacies,  an  abatement  shall  be  made  from  the  latter  legacies. 
rateably  in  proportion  to  their  respective  amounts. 

Illustration. 
A  has  bequeathed  to  B  a  diamond  ring  valued  at  500  rupees,  and  to  C  a 
horse  valued  at  1,000  rupees.     It  is  found  necessary  to  sell  all  the  effects  of 
the  testator,  and  his  assets,  after  payment  of  debts,  are  only  1,000  rupees.     Of 
this  sum  rupees  333-5-4  are  to  be  paid  to  B,  and  rupees  666-10-8  to  C. 

291.  For  the  purpose  of  abatement,  a  legacy  for  life,  a  sum  Legacies  treated 
appropriated  by  the  Will  to  produce  an  annuity,  and  the  value  of  pu?posrof  abate- 
an^annuity  when  no  sum  has  been  appropriated  to  produce  it,  shall  ^^^^*' 

be  treated  as  general  legacies. 


Part  XXXV. 
Of  the  Executors  Assent  to  a  Legacy. 

292.  The  assent  of  the  executor  is  necessary  to  complete  a  Executor's  assent 

i,,,.,i,i.i  •"■  necessary  to  corn- 

legatee  S  title  to  his  legacy.  plete  legatee's 

Illustrations. 

(a)  A  by  his  Will  bequeaths  to  B  his  Government  paper,  which  is  in  deposit 
with  the  Bank  of  Bengal.  The  bank  has  no  authority  to  deliver  the  securities, 
nor  B  a  right  to  take  possession  of  them  without  the  assent  of  the  executor. 

(b)  A  by  his  Will  has  bequeathed  to  C  his  house  in  Calcutta  in  the  tenancy 
of  D.     C  is  not  entitled  to  receive  the  rents  without  the  assent  of  the  executor. 

293.  The  assent  of  the  executor  to  a  specific  bequest  shall  be  Effect  of  execu- 
sufficient  to  devest  his  interest  as  executor  therein,  and  to  transfer  speciSTe^acy. 
the  subject  of  the  bequest  to  the  legatee,  unless  the  nature  or  the 
circumstances  of  the  property  require  that  it  shall  be  transferred  Assent  may  be 
in  a  particular  way.     This  assent  may  be  verbal,  and  it  may  be  IxpSs  ot^iS^^^' 
either  express  or  implied  from  the  conduct  of  the  executor.  p^^^^- 

'  Illustrations. 

(a)  A  horse  is  bequeathed.  The  executor  requests  the  legatee  to  dispose  of 
it,  or  a  third  party  proposes  to  purchase  the  horse  from  the  executor,  and  he 
directs  him  to  apply  to  the  legatee.     Assent  to  the  legacy  is  implied. 

(6)  The  interest  of  a  fund  is  directed  by  the  Will  to  be  applied  for  the  main- 
tenance of  the  legatee  during  his  minority.  The  executor  commences  so  to 
apply  it.     This  is  an  assent  to  the  whole  of  the  bequest. 


Couditioual 
assent. 


Astient  of  execu- 
tor to  his  own 
legacy. 


Implied 


Assent  of  execu- 
tor gives  effect  to 
leftacy  from  tes- 
tator's death. 


Executor  not 
bound  to  pay  or 
deliver  legacies 
until  after  one 
year  from  testa- 
tor's death. 
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(c)  A  bequest  is  made  of  a  fund  to  A,  and  after  him  to  B.  The  executor 
pays  the  interest  of  the  fund  to  A.  This  is  an  implied  assent  to  the  bequest 
toB. 

(d)  Executors  die  after  paying  all  the  debts  of  the  testator,  but  before  satis- 
faction of  specific  legacies.     Assent  to  the  legacies  may  be  presumed. 

(e)  A  person  to  whom  a  specific  article  has  been  bequeathed  takes  possession 
of  it  and  retains  it  without  any  objection  on  the  paxt  of  the  executor.  His 
assent  may  be  presumed. 

294.  The  assent  of  an  executor  to  a  legacy  may  be  conditional, 
and  if  the  condition  be  one  which  he  has  a  right  to  enforce,  and  it 
is  not  performed,  there  is  no  assent. 

Illustrations. 

(a)  A  bequeaths  to  B  his  lands  of  Sultanpur,  which  at  the  date  of  the  Will, 
and  at  the  death  of  A,  were  subject  to  a  mortgage  for  10,000  rupees.  The 
executor  assents  to  the  bequest  on  condition  that  B  shall  within  a  limited  time 
pay  the  amount  due  on  the  mortgage  at  the  testator's  death.  The  amount  is 
not  paid.     There  is  no  assent. 

(6)  The  executor  assents  to  a  bequest  on  condition  that  the  legatee  shall  pay 
him  a  sum  of  money.  The  payment  is  not  made.  The  assent  is  nevertheless 
valid. 

295.  When  the  executor  is  a  legatee,  his  assent  to  his  own 
legacy  is  necessary  to  complete  his  title  to  it,  in  the  same  way  as 
it  is  required  when  the  bequest  is  to  another  person,  and  his  assent 
may  in  like  manner  be  express  or  implied.  Assent  shall  be  implied 
if  in  his  manner  of  administering  the  property  he  does  any  act 
which  is  referable  to  his  character  of  legatee,  and  is  not  referable 
to  his  character  of  executor. 

Illustration. 
An  executor  takes  the  rent  of  a  house   or  the  interest  of  Government 
securities  bequeathed  to  him,  and  applies  it  to  his  own  use.    This  is  assent. 

296.  The  assent  of  the  executor  to  a  legacy  gives  effect  to  it 
from  the  death  of  the  testator. 

Illustrations, 
{a)  A  legatee  sells  his  legacy  before  it  is  assented  to  by  the  executor.    The 
executor's  subsequent  assent  operates  for  the  benefit  of  the  purchaser,  and 
completes  his  title  to  the  legacy. 

(b)  A  bequeaths  1,000  rupees  to  B  with  interest  from  his  death.  The 
executor  does  not  assent  to  this  legacy  until  the  expiration  of  a  year  from  A's 
death.     B  is  entitled  to  interest  from  the  death  of  A. 

297.  An  executor  is  not  bound  to  pay  or  deliver  any  legacy 
until  the  expiration  of  one  year  from  the  testator's  death. 

Illustration. 
A  by  his  will  directs  his  legacies  to  be  paid  within  six  months  after  his 
death.    The  executor  is  not  bound  to  pay  them   before  the  expiration  of 
a  year. 


Commencement 
of  annuity  when 
no  time  fixed  by 
WilL 


Part  XXXVI. 

Of  the  Payment  and  Apportionment  of  Annuities, 

298.  Where  an  annuity  is  given  by  the  Will,  and  no  time  is 
fixed  for  its  commencement,  it  shall  commence  from  the  testator's 
death,  and  the  first  payment  shall  be  made  at  the  expiration  of  a 
year  next  after  that  event, 


299.  Where  there  is  a  direction  that  the  annuity  shall  be  paid  whcu  payment 
quarterly  or  monthly,  the  first  payment  shall  be  due  at  the  end  of  pafcTquarteriy  or 
the  first  quarter  or  first  month,  as  the  case  may  be,  after  the  faSsVie.^^*^^ 
testator's  death ;  and  shall,  if  the  executor  think  fit,  be  paid  when 

due,  but  the  executor  shall  not  be  bound  to  pay  it  till  the  end  of 
the  year. 

300.  Where  there  is  a  direction  that  the  first  payment  of  an  Dates  of  succes- 
annuity  shall  be  made  within  one  month  or  any  other  division  of  whenS^pay- 
time  from  the  death  of  the  testator,  or  on  a  day  certain,  the  nuUydirecSto 
successive  payments  are  to  be  made  on  the  anniversary  of  the  ^v^^Mml^o^Sn 
earliest  day  on  which  the  Will  authorizes  the  first  payment  to  be  a  day  certain. 
made ;  and  if  the  annuitant  should  die  in  the  interval  between  Apportionment 
the  times  of  payment,  an  apportioned  share  of  the  annuity  shall  diesbetw^ei^ 
be  paid  to  his  representative.  S.  ""^  ^^^' 


Part  XXXVIL 

Of  the  Investment  of  Funds  to  provide  for  Legacies. 

301.  Where  a  legacy,  not  being  a  specific  legacy,  is  given  for  investment  of 
life,  the  sum  bequeathed  shall  at  the  end  of  the  year  be  invested  where  a  legacy, 
in  such  securities  as  the  High  Court  may,  by  any  general  rule  to  SvenSiSe!^ 
be  made  from  time  to  time,  authorize  or  direct,  and  the  proceeds 

thereof  shall  be  paid  to  the  legatee  as  the  same  shall  accrue  due. 

302.  Where  a  "jeneral  leojacy  is  given  to  be  paid  at  a  future  investment  of 

.   "^"*  is  t=)      J  t)  ^      r  ^      ^      amount  of  gene- 

time,  the  executor  shall  invest  a  sum  sumcient   to  meet  it  in  rai  legacy  to  be 

securities  of  the  kind  mentioned  in  the  last  preceding   Section.  Sme.^*  ^  ^"*^^ 

The  intermediate  interest  shall  form  part  of  the  residue  of  the  intermediate  in- 

testator's  estate.  ^^^^ ' 

303.  Where  an  annuity  is  given  and  no  fund  is  charged  with  Procedure  when 
its  payment  or  appropriated  by  the  Will  to  answer  it,  a  Govern-  charged  \dth  or 
ment  annuity  of  the  specified  amount  shall  be  purchased,  or,  if  no  aSSSty!*^  *° 
such  annuity  can  be  obtained,  then  a  sum  sufiicient  to  produce 

the  annuity  shall  be  invested  for  that  purpose  in  such  securities  as 
the  High  Court  may,  by  any  general  rule  to  be  made  from  time 
to  time,  authorize  or  direct. 

304.  Where  a  bequest  is  contingent,  the  executor  is  not  Transfer  to  resi- 
bound  to  invest  the  amount  of  the  legacy,  but  may  transfer  the  amount  of  con*^ 
whole  residue  of  the  estate  to  the  residuary  legatee  on  his  giving  ^^^^^^^^  bequest. 
sufficient  security  for  the  payment  of  the  legacy  if  it  shall  become 

due.  " 

305.  Where  the  testator  has  bequeathed  the  residue  of  his  investment  of 
estate  to  a  person  for  life  without  any  direction  to  invest  it  in  any  queat1S}d%a 
particular  securities,  so  much  thereof  as  is  not  at  the  time  of  the  Sdthoif  dirS' 
testator's  decease  invested  in  such  securities  as  the  High  Court  tion  to  invest  in 
may  for  the  time  being  regard  as  good  securities,  shall  be   con-  ties. 
yerted  into  money  and  invested  in  such  securities, 
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Investment  Of  306.  Where  the  testator  has  bequeathed  the  residue  of  his 

queathed  to  a      cstatc  to  a  person  for  life  with  a  direction  that  it  shall  be  invested 
^tlfdirection  to  in  Certain  specified  securities,  so  much  of  the  estate  as  is  not  at 
fied^^uritiS!"     ^^^  ^^^^  ^^  his  death  invested  in  securities  of  the  specified  kind 
shall  be  converted  into  money  and  invested  in  such  securities. 

^onhemiver-      307.  Such  couvcrsion  and  investment  as  are  contemplated  by 

sion  and  invest-    the  two  last  preceding  Sections  shall  be  made  at  such  times  and 

in  such  manner  as  the  executor  shall  in  his   discretion  think  fit ; 

unttfinvS^*^^^   and  until  such  conversioh  and  investment  shall  be  completed,  the 

ment,  person  who  would  be  for  the  time  being  entitled  to  the  income  of 

the  fund  when  so  invested  shall  receive  interest  at  the  rate  of  four 

per  cent,  per  annum  upon  the  market  value  (to  be  computed  as  of 

the  date  of  the  testator's  death)  of  such  part  of  the  fund  as  shall 

not  yet  have  been  so  invested. 

SS^KS      308.  Where,  by  the  terms  of  a  bequest,  the  legatee  is  entitled 
to  immediate       to  the  immediate  payment  or  possession  of  the  money  or  thine: 

pajTnent  or  pos-    ,  it,         .    -^   •^  .  t\-,  .  -,.        ..         •        i       -itti? 

session  of  be-  bequeathed,  but  is  a  mmor,  and  there  is  no  direction  in  the  Will 
?s"no  direction^to  to  pay  it  to  any  person  on  his  behalf,  the  executor  or  administrator 
SS^hSbSffir"""  shall  pay  or  deliver  the  same  into  the  Court  of  the  District  Judge, 
by  whom  the  probate  was  or  letters  of  administration  with  the 
Will  annexed  were  granted,  to  the  account  of  the  legatee,  unless 
the  legatee  be  a  ward  of  the  Court  of  Wards  ;  and  if  the  legatee 
be  a  ward  of  the  Court  of  Wards  the  legacy  shall  be  paid  into 
that  Court  to  his  account,  and  such  payment  into  the  Court  of 
the  District  Judge,  or  into  the  Court  of  Wards,  as  the  case  may 
be,  shall  be  a  sufficient  discharge  for  the  money  so  paid ;  and  such 
money  when  paid  in  shall  be  invested  in  the  purchase  of  Govern- 
ment securities,  which,  with  the  interest  thereon,  shall  be  trans- 
ferred or  paid  to  the  person  entitled  thereto,  or  otherwise  applied 
for  his  benefit,  as  the  Judge  or  the  Court  of  Wards,  as  the  case 
may  be,  may  direct. 


Part  XXXVIII. 

Of  the  Produce  and  Interest  of  Legacies. 

iteeofaspc-       309.  The  legatee  of  a  specific  legacy  is  entitled  to  the  clear 

tttied^JcSuce  producc  thereof,  if  any,  from  the  testator's  death. 

testator's  d^th.        Exception. — A  specific  bequest,  contingent  in  its  terms,  does  not 

comprise  the  produce  of  the  legacy  between  the  death  of  the 

testator  and  the  vesting  of  the  legacy.     The  clear   produce  of  it 

forms  part  of  the  residue  of  the  testator's  estate. 

Illustrations, 
(a)  A  bequeaths  his  flock  of  sheep  to  B.     Between  the  death  of  A  and 
delivery  by  liis  executor  the  sheep  are  shorn,  or  some  of  the  ewes  produce 
lambs.     The  wool  and  lam])S  are  the  j)roperty  of  B. 

{b)  A  bequeaths  his  Government  securities  to  B,  but  postpones  the  delivery 
of  them  till  the  death  of  C.  The  interest  which  falls  due  between  the 
death  of  A  and  the  death  of  C  belongs  to  B,  and  must,  unless  he  is  a  minor, 
be  paid  to  him  as  it  is  received. 
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(c)  The  testator  bequeaths  all  his  four  jier  cent.  Government  promissory 
notes  to  A  when  he  shall  complete  th  age  of  18.  A,  if  he  complete  that  age, 
is  entitled  to  receive  the  notes,  but  the  interest  which  accrues  in  respect  of 
them,  between  the  testator's  death  and  A's  completing  18,  forms  part  of  the 
residue. 

310.  The  legatee  under  a  general  residuary  bequest  is  entitled  Residuary  lega- 
to the  produce  of  the  residuary  fund  from  the  testator's  death.         prodSce  l?resi- 

Exception, — A   general   residuary    bequest    contingent    in    its  teSator""death? 
terms  does  not  comprise  the  income  which  may  accrue  upon  the 
fund  bequeathed  between  the  death  of  the  testator  and  the  vesting 
of  the  legacy.     Such  income  goes  as  undisposed  of. 

Illustrations. 

(a)  The  testator  bequeaths  the  residue  of  his  property  to  A,  a  minor,  to  be 
paid  to  him  when  he  shall  complete  the  age  of  18.  The  income  from  the 
testator's  death  belongs  to  A. 

(b)  The  testator  bequeaths  the  residue  of  his  property  to  A  when  he  shall 
complete  the  age  of  18.  A,  if  he  complete  that  age,  is  entitled  to  receive  the 
residue.  The  income  which  has  accrued  in  respect  of  it  since  the  testator's 
death  goes  as  undisposed  of. 

311.  Where   no    time   has  been  fixed  for  the   payment  of  a  ttoffs'sredfor 
general  legacy,  interest  begins  to  run  from  the  expiration  of  one  ^'SafiVac 
year  from  the  testator's  death. 

Exceptions.  (1.) — AVhere  the  legacy  is  bequeathed  in  satis- 
faction of  a  debt,  interest  runs  from  the  death  of  the  testator. 

(2.) — Where  the  testator  was  a  parent  or  a  more  remote  an- 
cestor of  the  legatee,  or  has  put  himself  in  the  place  of  a  parent 
of  the  legatee,  the  legacy  shall  bear  interest  from  the  death  of 
the  testator. 

(3.) — Where  a  sum  is  bequeathed  to  a  minor  with  a  direction 
to  pay  for  his  maintenance  out  of  it,  interest  is  payable  from  the 
death  of  the  testator. 

312.  Where  a  time  has  been  fixed  for  the  payment  of  a  general  timfhibeS? 
legacy,  interest   begins   to   run   from  the  time  so  fixed.      The  ^^^^^' 
interest  up  to  such  time  forms  part  of  the  residue  of  the  testator's 

estate. 

Exception. — Where  the  testator  was  a  parent  or  a  more  remote 
ancestor  of  the  legatee,  or  has  put  himself  in  the  place  of  a  parent 
of  the  legatee,  and  the  legatee  is  a  minor,  the  legacy  shall  bear 
interest  from  the  death  ot  the  testator,  unless  a  specific  sum  is 
given  by  the  Will  for  maintenance. 

313.  The  rate  of  interest  shall  be  four  per  cent,  per  annum.        Rate  of  interest. 

314.  No  interest  is  payable  on  the  arrears  of  an  annuity  within  Sii onSeS'of 
the  first  year  from  the  death  of  the   testator,  although  a  period  fi^yll/affi"^ 
earlier  than  the  expiration  of  that  year  may  have  been  fixed  by  testator's  deat  h. 
the  Will  for  making  the  first  payment  of  the  annuity. 

315.  Where   a  sum  of  money  is  directed  to  be  invested  to  Jn*sS*tobf^® 
produce  an  annuity,  interest  is  payable  on  it  from  the  death  of  the  invested  to  pro- 

t     ,    ,  "^  *■    "^  duce  annuity. 

testator. 
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Distribution  of 
assets. 


Part  XXXIX. 
Of  the  Refunding  of  Legacies, 

Refund  of  legacy      316.  When  an  executor  has  paid  a  legacy  under  the  order  of  a 
judg(?8  orders.     Judge,  he  is  entitled  to  call  upon  the  legatee  to  refund,  in  the 
event  of  the  assets  proving  insufficient  to  pay  all  the  legacies. 

^ypSd^voiIm-  ^V1,  When  an  executor  has  voluntarily  paid  a  legacy,  he  cannot 
taniy.  Call  upou  a  legatee  to  refund,  in  the  event  of  the  assets  proving 

insufficient  to  pay  all  the  legacies. 

Refund  when  lo-  318.  When  the  time  prescribed  by  the  Will  for  the  perform- 
5mM)n^orform°  aucc  of  a  couditiou  has  elapsed,  without  the  condition  having  been 
Sl^v[th^n  fur-  performed,  and  the  executor  has  thereupon,  without  fraud,  dis- 
under^tf T^*^  tributed  the  assets ;  in  such  case,  if  further  time  has  been  allowed 
124.  under  the  one  hundred  and  twenty-fourth   Section,  for  the  per- 

formance of  the  condition,  and  the  condition  has  been  performed 
accordingly,  the  legacy  cannot  be  claimed  from  the  executor,  but 
those  to  whom  he  has  paid  it  are  liable  to  refund  the  amount. 

When  each  lega-       35^9    ^hen  the  cxecutor  has  paid  away  the  assets  in  legacies, 

tee  IS  comncUablo         Ti        •        n  i        it        ^  i*i  ii  /'i«iii-i 

to  refund  in  pro-  and  he  IS  aftcrwards  obliged  to  discharge  a  debt  oi  which  he  had 
^  ^°^'  no  previous  notice,  he  is  entitled  to  call  upon  each  legatee  to 

refund  in  proportion. 

320.  Where  an  executor  or  administrator  has  given  such 
notices  as  would  have  been  given  by  the  High  Court  in  an 
administration  suit,  for  creditors  and  others  to  send  in  to  him 
their  claims  against  the  estate  of  the  deceased,  he  shall,  at  the 
expiration  of  the  time  therein  named  for  sending  in  claims,  be  at 
liberty  to  distribute  the  assets,  or  any  part  thereof,  in  discharge 
of  such  lawful  claims  as  he  knows  of,  and  shall  not  be  liable  for 
the  assets  so  distributed  to  any  person  of  whose  claim  he  shall  not 
have  had  notice  at  the  time  of  such  distribution;  but  nothing 
herein  contained  shall  prejudice  the  right  of  any  creditor  or 
claimant  to  follow  the  assets,  or  any  part  thereof,  in  the  hands 
of  the  persons  who  may  have  received  the  same  respectively. 

321.  A  creditor  who  has  not  received  payment  of  his  debt  may, 
within  two  years  after  the  death  of  the  testator  or  one  year  after 
the  legacy  has  been  paid,  call  upon  a  legatee  who  has  received 
payment  of  his  legacy  to  refund,  whether  the  assets  of  the  testa- 
tor's estate  were  or  were  not  sufficient  at  the  time  of  his  death  to 
pay  both  debts  and  legacies ;  and  whether  the  payment  of  the 
legacy  by  the  executor  was  voluntary  or  not. 

322.  If  the  assets  were  sufficient  to  satisfy  all  the  legacies  at 
the  time  of  the  testator's  death,  a  legatee  who  has  not  received 
payment  of  his  legacy,  or  who  has  been  compelled  to  refund  under 
the  last  preceding  Section,  cannot  oblige  one  who  has  received 
payment  in  full  to  refund,  whether  the  legacy  were  paid  to  him 
with  or  without  suit,  although  the  assets  have  subsequently  be- 
come deficient  by  the  wasting  of  the  executor. 


Creditor  may  fol- 
low assets. 


Within  what  pe- 
riod a  creditor 
may  call  upon  a 
legatee  to  refund. 


When  a  legatee 
who  has  not  re- 
ceived payment 
or  who  has  >)ceu 
compelled  to  re- 
fund under  Sec- 
tion 321,  cannot 
oblige  one  who 
has  received  pay- 
men  in  full  to 
refund. 
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323.  If  the  assets  were  not  sufficient  to  satisfy  all  the  legacies  whonanunsatis- 
at  the  time  of  the  testator's  death,  a  legatee  who  has  not  received  fi?st  pfoceed"^^^ 
payment  of  his  legacy,  must,  before  he  can  call  on  a  satisfied  ff^Joiventf^^^*°^' 
legatee  to  refund,  first   proceed   against   the  executor  if  he  is 

solvent ;  but  if  the  executor  is  insolvent  or  not  liable  pay,  the 
unsatisfied  legatee  can  oblige  each  satisfied  legatee  to  refund  in 
proportion. 

324.  The  refunding  of  one  legatee  to  another  shall  not  exceed  JfSnding^o'r 
the  sum  by  which  the  satisfied  legacy  ought  to  have  been  reduced  one  legatee  to 
if  the  estate  had  been  properly  administered. 

Illustration. 
A  has  bequeathed  240  rupees  to  B,  480  rupees  to  C,  and  7-0  rupees  to  D. 
The  assets  are  only  1,200  rupees,  and  if  properly  administered  would  give 
200  rupees  to  B,  400  rupees  to  C,  and  600  rupees  to  D.  C  and  D  have  been 
paid  their  legacies  in  full,  leaving  nothing  to  B.  B  can  oblige  C  to  refund 
80  rupees,  and  D  to  refund  120  rupees. 

325.  The  refunding  shall  in  all  cases  be  without  interest.  SoStl'ics't 

326.  The  surplus  or  residue  of  the  deceased's  property  after  Residue  of  the 
payment  of  debts  and  legacies,  shall  be  paid  to  the  residuary  pSy  after ^Slai 
legatee  when  any  has  been  appointed  by  the  Will.  SK'Suary 

legatee. 


Part  XL. 

Of  the  Liability  of  an  Executor  or  Administrator  for  Devastation. 

327.  When  an  executor  or  administrator  misapplies  the  estate  Liability  of  exc- 
of  the  deceased,  or  subjects  it  to  loss  or  damage,  he  is  liable  to  n?strato/for^^" 
make  good  the  loss  or  damage  so  occasioned.  devastation. 

Illustrations. 

(a)  The  executor  pays  out  of  the  estate  an  unfounded  claim.  He  is  liable 
to  make  good  the  loss. 

(6)  The  deceased  had  a  valuable  lease  renewable  by  notice,  which  the  exe- 
cutor neglects  to  give  at  the  proper  time.  The  executor  is  liable  to  make  good 
the  loss. 

(c)  The  deceased  had  a  lease  of  less  value  than  the  rent  payable  for  it,  but 
terminable  on  notice  at  a  particular  time.  The  executor  neglects  to  give  the 
notice.     He  is  hable  to  make  good  the  loss. 

328.  When  an  executor  or  administrator  occasions  a  loss  to  For  neglect  to 
the  estate  by  neglecting  to  get  in  any  part  of  the  property  of  the  oftheSSd'i 
deceased,  he  is  liable  to  make  good  the  amount.  property. 

Illustrations. 

(a)  The  executor  absolutely  releases  a  debt  due  to  the  deceased  from  a 
solvent  person,  or  compounds  with  a  debtor  who  is  able  to  pay  in  full.  The 
executor  is  liable  to  make  good  the  amount. 

{b)  The  executor  neglects  to  sue  for  a  debt  till  the  debtor  is  able  to  plead 
the  Act  for  the  limitation  of  suits,  and  the  debt  is  thereby  lost  to  the  estate. 
The  executor  is  liable  to  make  good  the  amount. 
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Stamps  and  fees 
on  instruments 
mentioned  in 
this  Act. 


Saving  of  rights, 
duties,  and  pri- 
vileges of  Admi- 
nistrator Gene- 
ral. 


Succession  to 
property  of  Hin- 
diis,  Muhamma- 
dans,  or  Budd- 
hists, and  cer- 
tain Wills,  intes- 
tacies, and  mar- 
riages, not  affect- 
ed by  this  Act. 


Power  of  Gover- 
nor-Greneral  to 
exempt  any  race, 
sect,  or  tribe  in 
British  India 
from  the  opera- 
tion of  this  Act. 


Part  XLI. 
Miscellaneous, 

329.  For  every  Instrument  or  writing  of  any  of  the  kinds 
specified  in  the  Schedule  to  this  Act,  and  which  shall  be  made 
or  executed  after  the  commencement  of  this  Act,  there  shall  be 
payable  to  Government  a  Stamp  duty  or  fee  of  the  amount  indi- 
cated in  the  said  Schedule. 

330.  Nothing  contained  in  this  Act  shall  be  deemed  or  taken 
to  supersede  or  affect  the  rights,  duties,  and  privileges  of  the 
Administrators  General  and  Officiating  Administrators  General 
of  Bengal,  Madras,  and  Bombay  respectively,  under  or  by  virtue 
of  Act  VIII  of  1855  (to  amend  the  laic  relating  to  the  office  and 
duties  of  Administrator  General),  Act  XXVI  of  1860  {to  amend 
Act  VIII  of  1855),  The  Eegimental  Debts  Act,  1863,  and  the 
Administrator  General's  Act,  1865  ;  and  it  shall  be  the  duty  of 
the  Magistrate  or  other  Chief  Officer  charged  with  the  executive 
administration  of  a  district  or  place  in  criminal  matters,  whenever 
any  person  to  whom  the  provisions  of  this  Act  shall  apply  shall  die 
within  the  limits  of  his  jurisdiction,  to  report  the  circumstances 
without  delay  to  the  Administrator  General  of  the  Province,  retain- 
ing the  property  under  his  charge  until  letters  of  administration 
shall  have  been  obtained  by  that  Officer  or  by  some  other  person, 
when  the  property  is  to  be  delivered  over  to  the  person  obtaining 
such  letters,  or  who  may  obtain  probate  of  the  Will  (if  any)  of 
the  deceased. 

331.  The  provisions  of  this  Act  shall  not  apply  to  Intestate 
or  Testamentary  succession  to  the  property  of  any  Hindu, 
Muhammadan,  or  Buddhist ;  nor  shall  they  apply  to  any  Will 
made,  or  any  intestacy  occurring  before  the  first  day  of  January 
1866.  The  fourth  Section  shall  not  apply  to  any  marriage  con- 
tracted before  the  same  day. 

332.  The  Governor-General  of  India  in  Council  shall  from 
time  to  time  have  power,  by  an  order,  either  retrospectively  from 
the  passing  of  this  Act,  or  prospectively,  to  exempt  from  the  opera- 
tion of  the  whole  or  any  part  of  this  Act  the  members  of  any  race, 
sect,  or  tribe  in  British  India  or  any  part  of  such  race,  sect,  or 
tribe,  to  whom  he  may  consider  it  impossible  or  inexpedient  to 
apply  the  provisions  of  this  Act,  or  of  the  part  of  the  Act  men- 
tioned in  the  Order.  The  Governor-General  of  India  in  Council 
shall  also  have  power  from  time  to  time  to  revoke  such  order,  but 
not  so  that  the  revocation  shall  have  any  retrospective  effect.  All 
orders  and  revocations  made  under  this  Section  shall  be  published 
in  the  Gazette  of  India. 
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SCHEDULE. 


Stamps. 

Stamps. 

Petition  for   probate  or   letters  of  administration 
where  the  value  of  the  estate  exceeds  Rs.  500     -  Rs.  10     0   <0 

Ditto  where  the  value  of  the  estate  is  less  than 
Rs.  500  -  -  -  .  -  Re. 

Probate  or  letters  of  administration     -'  -  Rs. 

Caveat  _  -  -  -  _  Rs. 

Citation         _  _  -  _  -  Re. 

All  petitions  other  than  those  above  mentioned  Re. 

Inventory      -----  Re, 

Administration-bond  -  -  -  -  Rs. 

Fee. 

Translations  by  the  Court  translator  or  by  Order 
of  the  Court,  per  folio  of  ninety  words  -  -  Rs.     2     0     0 

Whitley  Stokes, 

Offg.  Asst  Secy,  to  the  Govt,  of  India, 
Home  Dept.  (^Legislative.^ 
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Sudder  Dewanny  Adawlut  or  Sudder  Adawlut  of  the 
same  Presidency,  should  be  and  become  Judges  of  such 
High  Court  without  further  appointment  for  that  pur- 
pose, and  the  Chief  Justice  of  such  Supreme  Court 
should  become  the  Chief  Justice  of  such  High  Court, 
and  that  upon  the  establishment  of  such  High  Court  as 
aforesaid,  the  Supreme  Court  and  the  Court  of  Sudder 
Dewanny  Adawlut  and  Sudder  Nizamut  Adawlut  at 
Calcutta  in  the  said  Presidency,  should  be  abolished  : 

And  that  the  High  Court  of  Judicature  so  to  be 
estabHshed  should  have  and  exercise  aU  such  civil, 
criminal,  admiralty  and  vice-admiralty,  testamentary, 
intestate,  and  matrimonial  jurisdiction,  original  and 
appellate,  and  all  sucli  powers  and  authority  for  and  in 
relation  to  the  administration  of  justice  in  the  said 
Presidency,  as  Her  Majesty  might  by  such  Letters 
Patent  as  aforesaid  grant  and  direct,  subject,  however, 
to  such  directions  and  limitations,  as  to  the  exercise  of 
original  civil  and  criminal  jurisdiction  beyond  the  limits 
of  the  Presidency  town,  as  might  be  prescribed  thereby  ; 
and  save  as  by  such  Letters  Patent  might  be  otherwise 
tiirected,  and  subject  and  without  prejudice  to  the 
legislative  powers  in  relation  to  the  matters  aforesaid 
of  the  Governor  General  of  India  in  Council,  the  High 
Court  so  to  be  established  should  have  and  exercise  all 
jurisdiction,  and  every  power  and  authority  whatsoever, 
in  any  manner  vested  in  any  of  the  Courts  in  the  same 
Presidency  abolished  under  the  said  Act  at  the  time  of 
the  abolition  of  such  last-mentioned  Courts  : 

And  whereas  We  did,  upon  full  consideration  of  the 
premises,  think  fit  to  erect  and  establish,  and  by  Our 
Letters  Patent  under  the  Great  Seal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  bearing  date  at 
Westminster  the  Fourteenth  day  of  May,  in  the  Twenty- 
fifth  Year   of  Our   Reign,   in  the  Year  of  our   Lord 


One  thousand  eight  hundred  and  sixty-two,  did  accord- 
ingly, for  Us,  Our  heirs  and  successors,  erect  and 
estabhsh  at  Fort  William  in  Bengal,  for  the  Bengal 
Division  of  the  Presidency  of  Fort  William  aforesaid, 
a  High  Court  of  Judicature,  which  should  be  called  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal, 
and  did  thereby  constitute  the  said  Court  to  be  a 
Court  of  Becord  ;  and  whereas  We  did  thereby  appoint 
and  ordain,  that  the  said  High  Court  of  Judicature  at 
Fort  William  in  Bengal  should,  until  further  or  other 
provision  should  be  made  by  Us  or  Our  heirs  and  suc- 
cessors in  that  behalf,  in  accordance  with  the  recited 
Act,  consist  of  a  Chief  Justice  and  thirteen  Judges, 
and  did  thereby,  in  addition  to  the  persons  who  at  the 
time  of  the  establishment  of  the  said  High  Court  were 
Judges  of  the  Supreme  Court  of  Judicature,  and  per- 
manent Judges  of  the  Court  of  Sudder  Dewanny 
Adawlut,  in  the  said  Presidency  respectively,  constitute 
and  appoint  certain  other  persons,  being  respectively 
qualified^  as  in  the  said  Act  is  declared,  to  be  Judges 
of  the  said  High  Court : 

And  whereas  on  the  Thirtieth  day  of  January,  One 
thousand  eight  hundred  and  sixty-three,  We  did,  in  the 
manner  in  the  said  recited  Act  provided,  direct  and 
ordain  that  the  said  High  Court  should  consist  of  a 
Chief  Justice  and  fourteen  Judges  : 

And  whereas  by  the  said  recited  Act  it  is  declared  s.  it. 
lawful  for  Her  Majesty,  at  any  time  within  three  years 
after  the  establishment  of  the  said  High  Court,  by  Her 
Letters  Patent,  to  revoke  all  or  such  parts  or  provisions 
as  Her  Majesty  might  think  fit  of  the  Letters  Patent 
by  which  such  Court  was  established,  and  to  grant  and 
make  such  other  powers  and  provisions  as  Her  Majesty 
might  think  fit,  and  as  might  have  been  granted  or  made 
by  such  first  I^etters  Patent  : 


^^le-  And   whereas  by  the  Act  of  the   Twenty-eighth  of 

Our  Reign,  chapter  fifteen,  entitled  "  An  Act  to  extend 
the  Term  for  granting  fresh  *  Letters  Patent  for  the 
High  Courts  in  India/  and  to  make  further  Provision 
respecting  the  territorial  Jurisdiction  of  the  said  Courts," 
the  time  for  issuing  fresh  Letters  Patent  has  been 
extended  to  the  First  of  January,  One  thousand  eight 
hundred  and  sixty-six  : 

And  whereas,  in  order  to  make  further  provision 
respecting  the  constitution  of  the  said  High  Court,  and 
the  administration  of  justice  thereby,  it  is  expedient 
that  the  said  Letters  Patent,  dated  the  Fourteenth  of 
May,  One  thousand  eight  hundred  and  sixty-two,  should 
be  revoked,  and  that  some  of  the  powers  and  provisions 
thereby  granted  and  made  should  be  granted  and  made 
with  amendments  and  additional  powers  and  provisions 
by  fresh  Letters  Patent  : 

Revocation  of        i    ^ow  kuow  vo  that  We,   UDon  full   consideration 

Letters  Patent  ^  ^  . 

of  1862.  of  the  premises,  and  of  Our  especial  grace,  cei'tain  know- 
ledge, and  mere  motion,  have  thought  fit  to  revoke, 
and  do  by  these  presents  (from  and  after  the  date  of 
the  publication  thereof,  as  hereinafter  provided,  and  sub- 
ject to  the  provisions  thereof)  revoke  Our  said  Letters 
Patent  of  the  Fourteenth  of  May,  One  thousand  eight 
hundred  and  sixty-two,  except  so  far  as  the  Letters  Patent 
of  the  Fourteenth  Year  of  His  Majesty  King  George 
the  Third  dated  the  Twenty-sixth  of  March,  One 
thousand  seven  hundred  and  seventy-four,  establislnng 
a  Supreme  Court  of  Judicature  at  Fort  William  in 
Bengal,  were  revoked  or  determined  thereby. 


High  Court  at  2.  And  We  do  by  these  presents  grant,  direct,  and 
to'S;  con-  ^"'  ordain  that,  notwithstanding  the  revocation  of  the  said 
tinned.  Lcttcrs  Patent  of  the  Fourteenth  of  May,  One  thou- 


sand  eight  hundred  and  sixty-two,  the  High  Court 
of  Judicature  called  the  High  Court  of  Judicature  at 
Fort  William  in  Bengal  shall  be  and  continue,  as  from 
the  time  of  the  original  erection  and  establishment 
thereof,  the  High  Court  of  Judicature  at  Fort  William 
in  Bengal  for  the  Bengal  Division  of  the  Presidency  of 
Fort  William  aforesaid  ;  and  that  the  said  Court  shall 
be  and  continue  a  Court  of  Eecord,  and  that  all  pro- 
ceedings commenced  in  the  said  High  Court  prior  to 
the  date  of  the  publication  of  these  Letters  Patent  shall 
be  continued  and  depend  in  the  said  High  Court  as  if 
they  had  commenced  in  the  said  High  Court  after  the 
date  of  such  pubhcation,  and  that  all  rules  and  orders  in 
force  in  the  said  High  Court  immediately  before  the  date 
of  the  publication  of  these  Letters  Patent  shall  continue 
in  force,  except  so  far  as  the  same  are  altered  hereby, 
until  the  same  are  altered  by  competent  authority. 

3.  And  We  do  hereby  appoint  and  ordain  that  the  Judges  of  the 
person  and  persons  who  shall  immediately  before  the  Court  to  be 
date  of  the  pubhcation  of  these  Letters  Patent  be  the  ^^^  ^""^  ' 
Chief  Justice  and  Judges,  or  acting  Chief  Justice  or 
Judges,  if  any,  of  the  said  High  Court  of  Judicature  at 

Fort  William  in  Bengal,  shall  continue  to  be  the  Chief 
Justice  and  Judges,  or  acting  Chief  Justice  or  Judges, 
of  the  said  High  Court,  until  further  or  other  provision 
shall  be  made  by  Us  or  Our  heirs  and  successors  in 
that  behalf,  in  accordance  with  the  said  recited  Act  for 
establishing  High  Courts  of  Judicature  in  India. 

4.  And  We  do  hereby  appoint  and  ordain  that  every  clerks,  &c. 
clerk  and  ministerial  officer  of  the  said  High  Court  of  Hic^h  Court 
Judicature  at  Fort  William  in  Bengal,  appointed  by  virtue  thiued°"" 
of  the  said  Letters  Patent  of  the  Fourteenth  of  May, 

One  thousand  eight  hundred' and  sixty-two,  shall  con- 


tinue  to  hold  and  enjoy  his  office  and  employment,  with 
the  salary  thereunto  annexed,  until  he  be  removed  from 
such  office  and  employment ;  and  he  shall  be  subject  to 
the  like  power  of  removal,  regulations,  and  provisions  as 
if  he  were  appointed  by  virtue  of  these  Letters  Patent. 


Declaration  to 
be  made  bj 
Judges. 


5.  And  We  do  hereby  ordain  that  the  Chief  Justice 
and  every  Judge  who  shall  be  from  time  to  time  ap- 
pointed to  the  said  High  Court  of  Judicature  at 
Fort  William  in  Bengal,  previously  to  entering  upon 
the  execution  of  the  duties  of  liis  office,  shall  make  and 
subscribe  the  following  declaration  before  such  authority 
or  person  as  the  Governor  General  in  Council  may  com- 
mission to  receive  it  : — 

"  I,  A,B.,  appointed  Chief  Justice  [or  a  Judge]  of 
"  the  High  Court  of  Judicature  at  Fort  William  in 
"  Bengal,  do  solemnly  declare  that  I  will  faithfully 
"  perform  the  duties  of  my  office  to  the  best  of  my 
"  ability,  knowledge,  and  judgment." 


6.  And  We  do  hereby  grant,  ordain,  and  appoint 
that  the  said  High  Court  of  Judicature  at  Fort 
Wniiam  in  Bengal  shall  have  and  use,  as  occasion 
may  require,  a  seal  bearing  a  device  and  impression 
of  Our  Eoyal  Arms,  within  an  exergue  or  label 
surrounding  the  same,  with  this  inscription,  "  The 
''  Seal  of  the  High  Court  at  Fort  WHliam  in  Bengal." 
And  We  do  further  grant,  ordaia,  and  appoint  that  the 
said  seal  shall  be  delivered  to  and  kept  in  the  custody 
of  the  Chief  Justice,  and  in  case  of  vacancy  of  the 
office  of  Chief  Justice,  or  during  any  absence  of  the 
Chief  Justice,  the  same  shall  be  delivered  over  and  kept 
in  the  custody  of  the  person  appointed  to  act  as  Chief 
Justice,  under  the  provisions  of  section  7  of  the  said 
recited  Act ;  and  We   do  further   grant,    ordain,    and 


appoint  that,  whensoever  it  shall  happen  that  the  office 
of  Chief  Justice  or  of  the  Judge  to  whom  the  custody 
of  the  said  seal  be  committed  shall  be  vacant,  the  said 
High  Court  shall  be  and  is  hereby  authorised  and  em- 
powered to  demand,  seize,  and  take  the  said  seal  from 
any  person  or  persons  whomsoever,  by  what  ways  and 
means  soever  the  same  may  have  come  to  his,  her,  or 
their  possession. 

7.  And  We  do  hereby  further  errant,  ordain,  and  ^^^it^;  «^°- *» 

•^  *-•  issue  m  name 

appoint  that  all  writs,  summons,  precepts,  rules,  orders,  of  the  Crown, 

^  ^  1  1       •  1  ^'^^  under 

and   other   mandatory  process   to   be  used,   issued,  or  Seal. 
awarded  by  the    said   High    Court    of  Judicature   at 
Fort  WiUiam  in  Bengal  shall  run  and  be  in  the  name 
and  style  of  Us,   or  of  Our  heirs  and  successors,  and 
shall  be  sealed  with  the  seal  of  the  said  High  Court. 

8.  And  We  do  hereby  authorise  and  empower  the  Appointment 

^,  .     „  -r         .  .  of  Officers. 

Chief  Justice  of  the  said  High  Court  of  Judicature  at 
Fort  William  in  Bengal  from  time  to  time,  as  occasion 
may  require,  and  subject  to  any  rules  and  restrictions 
which  may  be  prescribed  by  the  Governor  General  in 
Council,  to  appoint  so  many  and  such  clerks  and  other 
ministerial  officers  as  shall  be  found  necessary  for 
the  administration  of  justice,  and  the  due  execution 
of  all  the  powers  and  authorities  granted  and  com- 
mitted to  the  said  High  Court  by  these  Our  Letters 
Patent.  And  We  do  hereby  ordain  that  every  such 
appointment  shall  be  forthwith  submitted  to  the 
approval  of  the  Governor  General  in  Council,  and  shall 
be  either  confirmed  or  disallowed  by  the  Governor- 
General  in  Council.  And  it  is  Our  further  wiLl  and 
pleasure,  and  We  do  hereby,  for  Us,  Our  heirs  and 
successors,  give,  grant,  direct,  and  appoint  that  all  and 
every  the  officers  and  clerks   to  be  appointed  as  afore- 
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said  shall  have  and  receive  respectively  such  reasonable 
salaries  as  the  Chief  Justice  shall,  from  time  to  time, 
appoint  for  each  office  and  place  respectively,  and  as 
the  Governor  General  in  Council,  shall  approve  of :  Pro- 
vided always,  and  it  is  Orn*  will  and  pleasure  that  all 
and  every  the  officers  and  clerks  to  be  appointed  as 
aforesaid  shall  be  resident  within  the  limits  of  the 
jurisdiction  of  the  said  Court,  so  long  as  they  shall 
hold  their  respective  offices  ;  but  this  proviso  shall  not 
interfere  with  or  prejudice  the  right  of  any  officer  or 
clerk  to  avail  himself  of  leave  of  absence  under  any 
rules  prescribed  by  the  Governor  General  in  Council, 
and  to  absent  himself  from  the  said  limits  during  the 
term  of  such  leave,  in  accordance  with  the  said  Rules. 

Admission  of  Advocates,  Vakeels,  and  Attorneys. 
Powers  of  9^  ^^d  We  do  hereby  authorise  and  empower  the 

High  Court  in       ^  ^  "^  ^  ^ 

admitting       said   High   Court   of  Judicature  at  Fort  William  in 

Advocates, 

Vakeels,  and  Bengal  to  approve,  admit,  and  enrol  such  and  so  many 
Advocates,  Vakeels,  and  Attorneys,  as  to  the  said  High 
Court  shall  seem  meet;  and  such  Advocates,  Vakeels,  and 
Attorneys  shall  be  and  are  hereby  authorised  to  appear 
for  the  suitors  of  the  said  High  Court,  and  to  plead  or  to 
act,  or  to  plead  and  act,  for  the  said  suitors,  according 
as  the  said  High  Court  may  by  its  rules  and  directions 
determine,  and  subject  to  such  rules  and  directions. 

In  making  1 0.  And  We  do  hereby  ordain  that  the  said  High 

quaUfications,  Court  of  Judicaturo  at  Fort  WiUiam  in  Bengal  shall  have 
cartes!  Vakleis,  powcr  to  make  rules  for  the  qualification  and  admission 
of  proper  persons  to  be  Advocates,  Vakeels,  and  Attor- 
neys-at-law  of  the  said  High  Court,  and  shall  be  em- 
powered to  remove  or  to  suspend  from  practice,  on  reason- 
able cause,  the  said  Advocates,  Vakeels,  or  Attomeys-at- 
law ;  and  no  person  whatsoever  but  such  Advocates, 


neys. 
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Vakeels,  or  Attorneys  shall  be  allowed  to  act  or  to 
plead  for,  or  on  behalf  of,  any  suitor  in  the  said  High 
Court,  except  that  any  suitor  shall  be  allowed  to 
appear,  plead,  or  act  on  his  own  behalf,  or  on  behalf  of 
a  co-suitor. 

Civil  Jurisdiction  of  the  High  Court. 

11.  And  We  do  hereby  ordain  that  the  said  Hisrh  i^ocai  limits 

'^  ,     ,  ,  ^.     oftheordi- 

Court  of  Judicature  at  Fort  William  in  Bengal  shall  -lary  original 

......         jurisdiction  of 

have  and  exercise  ordinary  original  civil  jurisdiction  the  High 
within  such  local  limits  as  may  from  time  to  time  be 
declared  and  prescribed  by  any  law  made  by  competent 
legislative  authority  for  India,  and  until  some  local 
limits  shall  be  so  declared  and  prescribed,  within  the 
limits  declared  and  prescribed  by  the  proclamation 
fixing  the  hmits  of  Calcutta  issued  by  the  Governor 
General  in  Council,  on  the  Tenth  day  of  September,  in 
the  year  of  our  Lord,  One  Thousand  seven  hundred  and 
ninety-four,  and  the  ordinary  original  civil  jurisdiction 
of  the  said  High  Court  shall  not  extend  beyond  the 
limits  for  the  time  being  declared  and  prescribed  as 
the  local  limits  of  such  jurisdiction. 

12.  And  We  do  further  ordain  that  the  said  Hidi  9-^g"^^^J"™' 

"      diction  as  to 

Court  of  Judicature  at  Fort  WilHam  in  Bengal,  in  the  suits. 
exercise  of  its  ordinary  original  civil  jurisdiction,  shall 
be  empowered  to  receive,  try,  and  determine  suits  of 
every  description,  if,  in  the  case  of  suits  for  land  or  other 
immoveable  property,  such  land  or  property  shall  be 
situated,  or  in  all  other  cases  if  the  cause  of  action  shall 
have  arisen,  either  wholly,  or,  in  case  the  leave  of  the 
Court  shall  have  been  first  obtained,  in  part,  within  the 
local  limits  of  the  ordinary  original  jurisdiction  of  the 
said  High  Court,  or  if  the  Defendant  at  the  time  of 
the  commencement  of  the  suit  shall  dwell  or  carry  on 
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business,  or  personally'work  for  gain  within  such  limits ; 
except  that  the  said  High  Court  shall  not  have  such 
original  jurisdiction  in  cases  falling  within  the  juris- 
diction of  the  Small  Cause  Court  at  Calcutta,  in  which 
the  debt  or  damage,  or  value  of  the  property  sued  for, 
does  not  exceed  One  hundred  rupees. 

orig3dv7  13-  ^^d  We  do  further  ordain  that  the  said  High 
jurisdiction,  ^ourt  of  Judicature  at  Fort  William  in  Bengal  shall 
have  power  to  remove,  and  to  try  and  determine, 
as  a  Court  of  extraordinary  original  jurisdiction,  any 
suit  being  or  falling  within  the  jurisdiction  of  any  Court, 
whether  within  or  without  the  Bengal  Division  of  the 
Presidency  of  Fort  William,  subject  to  its  superinten- 
dence, when  the  said  High  Court  shall  think  proper 
to  do  so,  either  on  the  agreement  of  the  parties  to  that 
eflPect,  or  for  purposes  of  justice,  the  reasons  for  so  doing 
being  recorded  on  the  proceedings  of  the  said  High  Court. 

Joinder  of  ^4^  j^^id  We  do  further  ordain  that  where  Plaintiff 

several  causes 

of  action.  has  Several  causes  of  action  against  Defendant,  such 
causes  of  action  not  being  for  land  or  other  immoveable 
property,  and  the  said  High  Court  shall  have  original 
jurisdiction  in  respect  of  one  of  such  causes  of  action,  it 
shall  be  lawful  for  the  said  High  Court  to  call  on  the 
Defendant  to  show  cause  why  the  several  causes  of 
action  should  not  be  joined  together  in  one  suit,  and  to 
make  such  order  for  trial  of  the  same  as  to  the  said 
High  Court  shall  seem  fit. 

UircourtHf         1^-  ^^^  W^  ^^  further  ordain  that  an  appeal  shall 
original  juris-  ]^q  ^^^  ^^^q  g^id  B.iP'h  Court  of  Judicature  at  Fort  William 

diction  to  the  o 

High  Court  in  i^  Bcuc^al  from  the  iudgment  (not  beinc:  a  sentence  or 

its  appellate  °  .  .      .  . 

jurisdiction,    order  passcd  or  made  in  any  criminal  trial)  of  one  Judge 
of  the  said  High  Court,  or  of  one  Judge  of  any  Division 
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Court,  pursuant  to  section  13  of  the  said  recited  Act ; 
and  that  an  appeal  shall  also  lie  to  the  said  High  Court 
from  the  judgment,  not  being  a  sentence  or  order  as 
aforesaid,  of  two  or  more  Judges  of  the  said  High 
Court,  or  of  such  Division  Court,  wherever  such  Judges 
are  equally  divided  in  opinion,  and  do  not  amount  in 
number  to  a  majority  of  the  whole  of  the  Judges  of  the 
said  High  Court  at  the  time  being  ;  but  that  the  right, 
of  appeal  from  other  judgments  of  Judges  of  the  said 
High  Court,  or  of  such  Division  Court  shall  be  to  Us, 
Our  heirs  or  successors,  in  Our  or  their  Privy  Council, 
as  hereinafter  provided. 

16.  And  We  do  further  ordain  that  the  said  High  Appeal  from 

.  ...  Courts  in  the  [ 

Court  of  Judicature  at  Fort  William  in  Bengal  shall  Provinces. 
be  a  Court  of  Appeal  from  the  Civil  Courts  of  the 
Bengal  Division  of  the  Presidency  of  Fort  WilHam, 
and  from  aU.  other  Courts  subject  to  its  superinten- 
dence, and  shall  exercise  appellate  jurisdiction  in  such 
cases  as  are  subject  to  appeal  to  the  said  High  Court 
by  virtue  of  any  laws  or  regulations  now  in  force. 

1 7.  And  We  do  further  ordain  that  the  said  High  Jurisdiction 

"      as  to  Iniants 

Court  of  Judicature  at  Fort  William  in  Bengal  shall  ^^'it^  Lunatics. 
have  the  like  power  and  authority  with  respect  to  the 
persons  and  estates  of  infants,  idiots,  and  lunatics 
within  the  Bengal  Division  of  the  Presidency  of  Fort 
WiUiam  as  that  which  was  vested  in  the  said  High  Court 
immediately  before  the  publication  of  these  presents. 


1 8.  And  We  do  further  ordain  that  the  Court  for  Provision  with 

respect 
Insolve 
Court. 


relief  of  insolvent  debtors  at   Calcutta  shall  be  held  insolvent 


before  one  of  the  Judges  of  the  said  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  and  the  said 
High  Court,  and  any  such  Judge  thereof,  shall  have  and 
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exercise,  within  the  Bengal  Division  of  the  Presidency 
of  Fort  William,  such  powers  and  authorities  with 
respect  to  original  and  appellate  jurisdiction  and 
otherwise  as  are  constituted  by  the  laws  relating  to 
insolvent  debtors  in  India. 


By  the  High 
Coiirt  in  the 
exercise  of 
ordinary 
original  ciyil 
jurisdiction. 


Law  to  he  administered  by  the  High  Court  at  Fort 
William  in  Bengal, 
19.  And  We  do  further  ordain  that,  with  respect  to 
the  law  or  equity  to  be  applied  to  each  case  coming  before 
the  said  High  Court  of  Judicature  at  Fort  William  in 
Bengal,  in  the  exercise  of  its  ordinary  original  civil  juris- 
diction, such  law  or  equity  shall  be  the  law  or  equity 
which  would  have  been  applied  by  the  said  High  Court 
to  such  case  if  these  Letters  Patent  had  not  issued. 


In  the  exercise        20.  And  We  do  further  ordain  that,  with  respect  to 

ofextraordi-        .  .  i  i  r»  i  • 

nary  original   the  law  or  cquity  and  rule  of  good  conscience  to  be 
tion.  applied  to  each  case  coming  before  the  said  High  Court 

of  Judicature  at  Fort  William  in  Bengal  in  the  exercise 
of  its  extraordinary  original  civil  jurisdiction,  such  law 
or  equity  and  rule  of  good  conscience  shall  be  the  law  or 
equity  and  rule  of  good  conscience  which  would  have 
been  applied  to  such  case  by  any  local  Court  having 
jurisdiction  therein. 


By  the  High 
Court  in  the 
exercise  of 
appellate 
iurisdiction. 


21.  And  We  do  further  ordain  that,  with  respect  to 
the  law  or  equity  and  rule  of  good  conscience  to  be  appHed 
by  the  said  High  Court  of  Judicature  at  Fort  William  in 
Bengal,  to  each  case  coming  before  it  in  the  exercise  of 
its  appellate  jurisdiction,  such  law  or  equity  and  rule  of 
good  conscience  shall  be  the  law  or  equity  and  rule  of 
good  conscience  which  the  Court  in  which  the  proceedings 
in  such  case  were  originally  instituted  ought  to  have 
apphed  to  such  case. 
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Criminal  Jurisdiction. 

22.  And  We  do  further  ordain  that  the  said  Hisfh  Ordinary 

*-*      original  juns* 

Court  of  Judicature  at  Fort  William  in  Bensral  shall  diction  of  the 

°    .  High  Court. 

have  ordinary  original  criminal  jurisdiction  within  the 
local  hmits  of  its  ordinary  original  civil  jurisdiction  ; 
and  also  in  respect  of  all  such  persons  both  within 
the  limits  of  the  Bengal  Division  of  the  Presidency  of 
Fort  William,  and  beyond  such  limits,  and  not  within 
the  Hmits  of  the  criminal  jurisdiction  of  any  other  High 
Court  or  Court  established  by  competent  legislative 
authority  for  India,  as  the  said  High  Court  of  Judicature 
at  Fort  WiUiam  in  Bengal  shall  have  criminal  jurisdic- 
tion over  at  the  date  of  the  publication  of  these  presents. 

23.  And  We  do  further  ordain  that  the  said  Hi^h  Jurisdiction 

.  .  T  .  as  to  persons. 

Court  of  Judicature  at  Fort  William  m  Bengal,  in  the 
exercise  of  its  ordinary  original  criminal  jurisdiction, 
shall  be  empowered  to  try  all  persons  brought  before 
it  in  due  course  of  law. 

24.  And  We  do  further  ordain  that  the  said  High  Extraordinary 

r^  n    T      T  -r^  ttt'it  •        -r»  i  original  crimi- 

Court  of  Judicature  at  rort  William  m  Bengal  shall  naijmisdic- 
have  extraordinary  original  criminal  jurisdiction  over  all 
persons  residing  in  places  within  the  jurisdiction  of  any 
Court  now  subject  to  the  superintendence  of  the  said 
High  Court,  and  shall  have  authority  to  try  at  its 
discretion  any  such  persons  brought  before  it  on  charges 
preferred  by  the  Advocate  General,  or  by  any  magis- 
trate or  other  officer  specially  empowered  by  the 
Government  in  that  behalf 

25.  And  We  do  further  ordain  that  there  shall  be  no  Ko  appeal 
appeal  to  the  said  High  Court  of  Judicature  at  Fort  Wil-  couh  eSr- 
liam  in  Bengal  from  any  sentence  or  order  passed  or  made  hu-isdiSr^ 
in  any  criminal  trial  before  the  Courts  of  original  criminal 
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jurisdiction  which  may  be  constituted  by  one  or  more 
Court  may      Judges  of  the  Said  High  Court.     But  it  shall  be  at  the 

reserve  points     , .  .  ^  i     /-^ 

of  law.  discretion   of  any  such  Court  to  reserve  any  point  or 

points  of  law  for  the  opmion  of  the  said  High  Court. 

High  Court  to        26.  And  We  do  further  ordain  that,  on  such  point 


review  on 


certificate  of  or  poiuts  of  law  being  SO  reserved  as  aforesaid,  or  on  its 
General.  being  Certified  by  the  said  Advocate  General  that,  in 
his  judgment,  there  is  an  error  in  the  decision  of  a  point 
or  points  of  law  decided  by  the  Court  of  original 
criminal  jurisdiction,  or  that  a  point  or  points  of  law 
which  has  or  have  been  decided  by  the  said  Court 
should  be  further  considered,  the  said  High  Court  shall 
have  full  power  and  authority  to  review  the  case,  or 
such  part  of  it  as  may  be  necessary,  and  finally  deter- 
mine such  point  or  points  of  law,  and  thereupon  to  alter 
the  sentence  passed  by  the  Court  of  original  jurisdiction, 
and  to  pass  such  judgment  and  sentence  as  to  the  said 
High  Court  shall  seem  right. 

Appeals  from  27.  And  We  do  further  ordaiu  that  the  said  High 
courts  in  the  Court  of  Judicaturc  at  Fort  William  in  Bengal  shall 
be  a  Court  of  Appeal  from  the  Criminal  Courts  of  the 
Bengal  Division  of  the  Presidency  of  Fort  WiUiam 
and  from  all  other  Courts  subject  to  its  super- 
intendence, and  shall  exercise  appellate  jurisdiction  in 
such  cases  as  are  subject  to  appeal  to  the  said  High 
Court  by  virtue  of  any  law  now  in  force. 

Hearing  of  28.  And  We  do  further  ordain  that  the  said  High 

referred  cases,  *-' 

and  revision    Court  of  Judicaturc  at  Fort  William  in  Ben  oral  shall  be  a 

of  crunmal  ^    ^  *^  ^ 

tf  iuis.  Court  of  Beference  and  Bevision  from  the  Criminal  Courts 

subject  to  its  appellate  jurisdiction,  and  shall  have  power 
to  hear  and  determine  all  such  cases  referred  to  it  by  the 
session  Judges,  or  by  any  other  officers  now  authorised 
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to  refer  cases  to  the  said  High  Court,  and  to  revise  all 
such  cases  tried  by  any  officer  or  court  possessing 
criminal  jurisdiction,  as  are  now  subject  to  reference  to 
or  revision  by  the  said  High  Court. 

29.  And  We  do  further  ordain  that  the  said  High  High  Court 
Court  shall  have  power  to  direct  the  transfer  of  any  the  transfer 
criminal  case  or  appeal  from   any  Court    to   any  other  one  court  to 
Court  of  equal  or  superior  jurisdiction,    and    also    to 
direct  the   preliminary  investigation    or   trial   of  any 
criminal  case  by  any  officer  or  court  otherwise  competent 
to  investigate  or  try  it,  though  such  case  belongs  in 
ordinary  course  to  the  jurisdiction  of  some  other  officer 
or  court. 


Criminal  Law. 
30.  And  We  do  further  ordain  that  all  persons  brought  Offenders  to 

be  punished 

for  trial  before  the  said  High  Court  of  Judicature  at  Fort  under  Indian 

^     .^^.  •      T~»  1       •   1  •         1  •  p    •  *     •       1  Penal  Code. 

William  m  Bengal,  either  m  the  exercise  oi  its  original 
jurisdiction,  or  in  the  exercise  of  its  jurisdiction  as  a 
Court  of  appeal,  reference,  or  revision,  charged  with  any 
offence  for  which  provision  is  made  by  Act  No.  XLY. 
of  1860,  called  the  "  Indian  Penal  Code,"  or  by  any  Act 
amending  or  excluding  the  said  Act  which  may  have 
been  passed  prior  to  the  publication  of  these  presents, 
shall  be  liable  to  punishment  under  the  said  Act  or 
Acts,  and  not  otherwise. 


Exercise  of  Jurisdiction  elsewhere  than  at  the  ordinary 
place  of  sitting  of  the  High  Court. 

31.  And  We  do  further  ordain  that  whenever  it  shall  Judges  may  be 

,        ^^  ^^  1   •       i-i  •!  •  authorised  to 

appear  to  the  Governor  General  m  Council  convenient  sit  in  any 
that  the  jurisdiction  and  power  by  these  Our  Letters  Krcui^,  Zv^ 
Patent,  or  by  the  recited  Act,  vested   in  the  said  HighEion.'*''^^' 
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Court  of  Judicature  at  Fort  William  in  Bengal  should 
be  exercised  in  any  place  within  the  jurisdiction  of  any 
Court  now  subject  to  the  superintendence  of  the  said 
High  Court,  other  than  the  usual  place  of  sitting  of 
the  said  High  Court,  or  at  several  such  places  by  way 
of  circuit,  the  proceedings  in  cases  before  the  said  High 
Court  at  such  place  or  places,  shall  be  regulated  by  any 
law  relating  thereto,  which  has  been  or  may  be  made 
by  competent  legislative  authority  for  India. 

Admiralty  and  Vice-Admiralty  Jurisdiction, 

Civil.  32.  And  We  do  further  ordain  that  the  said  High 

Court  of  Judicature  at  Fort  William  in  Bengal  shall 
have  and  exercise  all  such  civil  and  maritime  jurisdic- 
tion as  may  now  be  exercised  by  the  said  High  Court  as 
a  Court  of  Admiralty,  or  of  Vice- Admiralty,  and  also 
such  jurisdiction  for  the  trial  and  adjudication  of  prize 
causes  and  other  maritime  questions  arising  in  India  as 
may  now  be  exercised  by  the  said  High  Court. 

Criminal.  33.  And  We  do  further  ordain  that  the  said  High 

Coiu't  of  Judicature  at  Fort  WilHam  in  Bengal  shall 
have  and  exercise  all  such  criminal  jurisdiction  as  may 
now  be  exercised  by  the  said  High  Court  as  a  Court 
of  Admiralty,  or  of  Vice- Admiralty,  or  otherwise  in  con- 
nection with  marine  matters,  or  matters  of  prize. 

Testamentary  and  httestate  Jurisdiction. 

Te8tamentai7  34.  And  We  do  further  ordain  that  the  said  Higli 
j^lrisdictiou.  Court  of  Judicature  at  Fort  William  in  Bengal  shall 
liave  the  like  power  and  authority  as  that  which  may 
now  be  lawfully  exercised  by  the  said  High  Court, 
except  within  the  limits  of  the  jurisdiction  for  that 
purpose  of  any  other  High   Court  established   by  Her 
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Majesty's  Letters  Patent,  in  relation  to  the  granting  of 
probates  of  last  wills  and  testaments,  and  letters  of 
administration  of  the  goods,  chattels,  credits,  and  all 
other  effects  whatsoever  of  persons  dying  intestate, 
whether  within  or  without  the  said  Bengal  Division, 
subject  to  the  orders  of  the  Governor  General  in 
Council  as  to  the  period  when  the  said  High  Court 
shall  cease  to  exercise  testamentary  and  intestate  juris- 
diction in  any  place  or  places  beyond  the  limits  of  the 
provinces  or  places  for  which  it  was  established  :  Pro- 
vided always,  that  nothing  in  these  Letters  Patent 
contained  shall  interfere  with  the  provisions  of  any  law 
which  has  been  made  by  competent  legislative  authority 
for  India,  by  which  power  is  given  to  any  other  Court 
to  grant  sm^h  probates  and  letters  of  administration. 

Matrimonial  Jurisdiction. 

35.  And  We  do  further  ordain  that  the  said  High  MatriinoHiai 
Court  of  Judicature  at  Fort  WiUiam  in  Bengal  shall  have  J^""^^^^^^'^^""- 
jurisdiction,  within  the  Bengal  Division  of  the  Presidency 

of  Fort  William  in  matters  matrimonial  between  Our  sub- 
jects professing  the  Christian  religion :  Provided  always, 
that  nothing  herein  contained  shall  be  held,  to  interfere 
with  the  exercise  of  any  jurisdiction-  in  matters  matri- 
monial by  any  Court  not  established  by  Eoyal  Charter 
within  the  said  Presidency  lawfully  possessed  thereof. 

P Givers  of  Single  Judges  and  Division  Courts. 

36.  And  We  do   hereby  declare  that  any  function  single  Judges 
which  is  hereby  directed  to  be  performed  by  the  said  Courts. 
High  Court  of  Judicature  at  Fort  William  in  Bengal, 

in  the  exercise  of  its  original  or  appellate  jurisdiction, 
may  be  performed  by  any  Judge,  or  by  any  Division 
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Court  thereof,  appointed  or  constituted  for  such  purpose, 
under  the  provisions  of  the  Thii-teenth  Section  of  the 
aforesaid  Act  of  the  Twenty-fourth  and  Twenty-fifth 
Years  of  Our  Reign  ;  and  if  such  Division  Court  is 
composed  of  two  or  more  Judges  and  the  Judges  are 
divided  in  opinion  as  to  the  decision  to  be  given  on 
any  point,  such  point  shall  be  decided  according  to  the 
opinion  of  the  majority  of  the  Judges,  if  there  shall  be 
a  majority,  but  if  the  Judges  should  be  equally  divided, 
then  the  opinion  of  the  senior  Judge  shall  prevail. 

Civil  Procedure. 

Regulation  of  37.  And  We  do  further  ordain  that  it  shall  be  lawful 
for  the  said  High  Court  of  Judicature  at  Fort  William 
in  Bengal  from  time  to  time  to  make  rules  and  orders 
for  the  purpose  of  regulating  all  proceedings  in  civil 
cases  which  may  be  brought  before  the  said  High  Court-, 
including  proceedings  in  its  Admiralty,  Vice- Admiralty, 
testamentary,  m testate,  and  matrimonial  jurisdiction 
respectively :  Provided  always,  that  the  said  High 
Court  shall  be  guided  in  making  such  rules  and  orders 
as  far  as  possible  by  the  provisions  of  the  Code  of  Civil 
Procedure,  being  an  Act  passed  by  the  Governor  General 
in  Council,  and  being  Act  No.  VIII.  of  1859,  and  the 
provisions  of  any  law  which  has  been  made,  amending 
or  altering  the  same,  by  competent  legislative  authority 
for  India. 

Criminal  Procedure. 

Regulation  of  38.  And  Wc  do  further  ordain  that  the  proceedings 
in  all  criminal  cases  which  shall  be  brought  before  the  said 
High  Court  of  Judicature  at  Fort  William  in  Bengal,  in 
the  exercise  of  its  ordinary  original  criminal  jurisdiction, 
and  also  in  all  other  criminal  cases  over  which  the  said 
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High  Court  had  jurisdiction  immediately  before  the 
publication  of  these  presents,  shall  be  regulated  by  the 
procedure  and  practice  which  was  in  use  in  the  said 
High  Court  immediately  before  such  publication,  sub- 
ject to  any  law  which  has  been  or  may  be  made  in 
relation  thereto  by  competent  legislative  authority  for 
India  ;  and  that  the  proceedings  in  all  other  criminal 
cases  shall  be  regulated  by  the  Code  of  CriminaJ  Pro- 
cedure prescribed  by  an  Act  passed  by  the  Governor 
General  in  Council,  and  being  Act  No.  XXV.  of  1861, 
or  by  such  further  or  other  laws  in  relation  to  criminal 
procedure  as  may  have  been  or  may  be  made  by  such 
authority  as  aforesaid. 


Appeals  to  Privy  Council. 
39.  And  We  do  further  ordain  that  any  person  or  T*owcrto 

appeal. 

persons  may  appeal  to  Us,  Our  heirs  and  successors,  in 
Our  or  their  Privy  Council,  in  any  matter  not  being 
of  criminal  jurisdiction,  from  any  final  judgment,  decree, 
or  order  of  the  said  High  Court  of  Judicature  at  Fort 
William  in  Bengal  made  on  appeal,  and  from  any  final 
judgment,  decree,  or  order  made  in  the  exercise  of  original 
jurisdiction  by  Judges  of  the  said  High  Court,  or  of  any 
Division  Court,  from  which  an  appeal  shall  not  lie  to 
the  said  High  Court  under  the  provision  contained  in 
the  15th  clause  of  these  presents:  Provided,  in  either 
case,  that  the  sum  or  matter  at  issue  is  of  the  amount 
or  value  of  not  less  than  10,000  rupees,  or  that  such 
judgment,  decree,  or  order  shall  involve,  directly  or 
indirectly,  some  claim,  demand,  or  question  to  or  respect- 
ing property  amounting  to  or  of  the  value  of  not  less  • 
than  10,000  rupees  ;  or  from  any  other  final  judgment, 
decree,  or  order  made  either  on  appeal  or  otherwise  as 
aforesaid,  when  the  said  High  Court  shall  declare  that 
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the  case  is  a  fit  one  for  appeal  to  Us,  Our  heirs  or  suc- 
cessors, in  Our  or  their  Privy  Council.  Subject  always 
to  such  rules  and  orders  as  are  now  in  force,  or  may 
from  time  to  time  be  made,  respecting  appeals  to  Our- 
selves in  Council  from  the  Courts  of  the  said  Pre- 
sidency ;  except  so  far  as  the  said  existing  rules  and 
orders  respectively  are  hereby  varied,  and  subject  also 
to  such  further  rules  and  orders  as  We  may,  with  the 
advice  of  Our  Privy  Council,  hereafter  make  in  that 
behalf. 

Appeal  from  40.  And  We  do  further  ordain  that  it  shall  be  lawful 

judgnieuto.  for  the  Said  High  Court  of  Judicature  at  Fort  William 
in  Bengal,  at  its  discretion,  on  the  motion,  or  if  the  said 
High  Court  be  not  sitting,  then  for  any  Judge  of  the 
said  High  Court,  upon  the  petition  of  any  party  who 
considers  himself  aggrieved  by  any  preliminary  or  inter- 
locutory judgment,  decree,  order,  or  sentence  of  the  said 
High  Court,  in  any  such  proceeding  as  aforesaid,  not 
being  of  criminal  jurisdiction,  to  grant  permission  to 
such  party  to  appeal  against  the  same  to  Us,  Our  heirs 
and  successors,  in  Our  or  their  Privy  Council,  subject 
to  the  same  rules,  regulations,  and  limitations  as  are 
herein  expressed  respecting  appeals  from  final  judg- 
ments, decrees,  orders,  and  sentences. 

Appeal  in  41.  And  We  do  further  ordain  that  from  any  judg- 

criminal  case?,  p    i  •  i    tt*    i     r^  -J  o       o 

&••.  ment,  order,  or  sentence  of  the  said  High  Court  of  Judi- 

cature at  Fort  William  in  Bengal,  made  in  the  exercise 
of  original  criminal  jurisdiction,  or  in  any  criminal  case 
where  any  point  or  points  of  law  have  been  reserved  for 
^  the  opinion  of  the  said  High  Court  in  manner  hereinbefore 
provided,  by  any  Court  which  has  exercised  original  juris- 
diction, it  shall  be  lawful  for  the  person  aggrieved  by 
such  judgment,  order,  or  sentence  to  appeal  to  Us,  Our 
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heirs  or  successors,  in  Council,  provided  tlie  said  liigli 
Court  shall  declare  that  the  case  is  a  fit  one  for  such 
appeal,  and  under  such  conditions  as  the  said  High 
Court  may  estabhsh  or  require,  subject  always  to  such 
rules  and  orders  as  We  may,  with  the  advice  of  Our 
Privy  Council,  hereafter  make  in  that  behalf 

42.  And  We  do  further  ordain  that,  in  all  cases  of  Rule  aa  to 

.  transmission 

appeal  made  from  any  judgment,  order,  sentence,  or  of  copies  of 
decree  of  the  said  High  Court  of  Judicature  at  Fort  other  docu- 
William  in  Bengal,  to  Us,  Our  heirs  or  successors,  in  Our 
or  their  Privy  Council,  such  High  Court  shall  certify  and 
transmit  to  Us,  Our  heirs  and  successors,  in  Our  or  their 
Privy  Council,  a  true  and  correct  copy  of  all  evidence,  pro- 
ceedings, judgments,  decrees,  and  orders  had  or  made, 
in  such  cases  appealed,  so  far  as  the  same  have  relation 
to  the  matters  of  appeal,  such  copies  to  be  certified 
under  the  seal  of  the  said  High  Court.  And  that  the 
said  High  Court  shall  also  certify  and  transmit  to  Us, 
Our  heirs  and  successors,  in  Our  or  their  Privy  Council, 
a  copy  of  the  reasons  given  by  the  Judges  of  such  Court, 
or  by  any  of  such  Judges,  for  or  against  the  judgment 
or  determination  appealed  against.  And  We  do  further 
ordain  that  the  said  High  Court  shall,  in  all  cases  of 
appeal  to  Us,  Our  heirs  or  successors,  conform  to  and 
execute,  or  cause  to  be  executed,  such  judgments  and 
orders  as  We,  Our  heirs  or  successors,  in  Our  or  their 
Privy  Council,  shall  think  fit  to  make  in  the  premises, 
in  such  manner  as  any  original  judgment,  decree,  or 
decretal  orders,  or  other  order  or  rule  of  the  said  High 
Court,  should  or  might  have  been  executed. 

Calls  for  Records,  dec,  hy  the  Government. 
43.  And  it  is  Our  further  will  and  pleasure  that  the  High  Court  t< 
said  High  Court  of  Judicature  at  Fort  William  in  Bengal  re^sftiwi  ^ 
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ment^r^^"  shall  coiiiply  with  such  requisitions  as  may  be  made  by 
records,  &c.     the  Government  for  records,  returns  and  statements,  in 

such  form  and  manner  as  such  Government  may  deem 

proper. 

Powers  of  44    ^nd  We  do  farther  ordain  and  declare  that  all 

Indian  L<egis- 

laturepre-  the  provisions  of  these  Our  Letters  Patent  are  subiect 
to  the  legislative  powers  of  the  Governor  General  in 
Council,  exercised  at  meetings  for  the  purpose  of 
making  laws  and  regulations,  and  also  of  the  Governor 
General  in  cases  of  emergency  under  the  provisions  of 
an  Act  of  the  Twenty-fourth  and  Twenty-fifth  years  of 
Our  Reign,  chapter  Sixty-seven,  and  may  be  in  all 
respects  amended  and  altered  thereby. 

proTisions  of  45.  And  it  is  Our  further  will  and  pleasure  that  these 

former  Letters  ^  ^ 

Patent  incon-   Lcttcrs   Patent  should  be  published  by  the  Governor 

sistentwith       »      ^^ 

these  Letters  lu  Council,  and  shall  come  into  operation  from  and  after 
void.  the  date  of  such  publication  ;  and  that  from  and  after 

the  date  on  which  effect  shall  have  been  given  to  them, 
so  much  of  the  aforesaid  Letters  Patent  granted  by  His 
Majesty  King  George  the  Third  as  was  not  revoked  or 
determined  by  the  said  Letters  Patent  of  the  Four- 
teenth of  May,  One  thousand  eight  hundred  and  sixty- 
two,  and  is  inconsistent  with  these  Letters  Patent,  shall 
cease,  determine,  and  be  utterly  void,  to  all  intents  and 

' 'ff  ' ''  purposes  whatsoever. 

^Jtf^^  ^-/Ol^,  1^  IS  ____ 

{^/U^£t^^^t'<''*^i^  tajNTED   BY    HAPEISOy   AND   SONS,   ST.   MAETIN's   l.ANJE.        /<  '       '    /      ' 

^L^<}yi/A<.^/<U£^  ^  (^:^(^^/i^-y^t.^-^^  /^^-c^ay-  (i^A^^^£<^  J^A.c<J^><^ 
aJ-try^^C^    err"  --^'^^  -''^^  ^ yi^^^-C'O^-'itryu  1^^H<^4^^ 
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